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45-1-107. Powers and duties of commissioner.

(a) In addition to other powers conferred by this title, the commissioner has
the power to:

(1) Interpret the provisions of this chapter and chapter 2 of this title, and
regulate banking practices thereunder;

(2) Restrict the withdrawal of deposits from all or one (1) or more state
banks where the commissioner finds that extraordinary circumstances make
the restriction necessary for the proper protection of depositors in the
affected institutions;

(8) Authorize a state bank to participate in a public agency hereafter
created under the laws of this state or of the United States, the purpose of
which is to afford advantages or safeguards to banks or to depositors and to
comply with all requirements and conditions imposed upon the participants;

(4) Order any person to cease violating a provision of this title or lawful
regulation issued under this title;

(5) Order any person to cease and desist from engaging in any unsafe or
unsound banking practice when the practice is likely to cause insolvency or
dissipation of assets or earnings of a state bank or is likely to otherwise
seriously prejudice the interests of the depositors of a state bank; and

(6) Bring an action in the chancery court of Davidson County to enjoin any
act or practice in or from this state that constitutes a violation of any
provision of law or any rule or order that the department has the duty to
execute pursuant to § 45-1-104. The court may not require the commis-
sioner to post a bond in bringing the action. Upon a proper showing by the
commissioner, the court shall grant a permanent or temporary injunction,
restraining order, writ of mandamus, disgorgement, or other proper equi-
table relief including the recovery by the commissioner of costs and attorney
fees. Further, to the extent that this subdivision (a)(6) does not conflict with
other provisions of this title, a receiver or conservator may be appointed for
the defendant or the defendant’s assets.

(b) The commissioner may remove a director, trustee, officer or employee of
a state bank who becomes ineligible to hold the position or who, after receipt
of an order to cease under subsection (a), violates this title or a lawful
regulation or order issued under this title, or who is dishonest. It is a criminal
offense against the state for any such persons, after receipt of a removal order,
to perform any duty or exercise any power of any state bank for a period of
three (3) years. A removal order shall specify the grounds of removal and a copy
of the order shall be sent to the bank concerned.

(c) Notice and opportunity for a hearing shall be provided in advance of any
of the foregoing actions in this section taken by the commissioner, except the
formulation of regulations of general application. In cases involving extraor-
dinary circumstances requiring immediate action, the commissioner may take
the action but shall promptly afford a subsequent hearing upon application to
rescind the action taken.

(d) The commissioner may, on petition of any interested person and after
hearing, issue a declaratory order with respect to the applicability to any
person, property or state of facts under this title or a rule issued by the
commissioner. The order shall bind the commissioner and all parties to the
proceeding on the state of facts alleged unless it is modified or reversed by a
court. A declaratory order may be reviewed and enforced in the same manner
as other orders of the commissioner, but the refusal to issue a declaratory order
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shall not be reviewable.

(e) In addition to other powers conferred by this title, the commissioner has

power to require a state bank to:

(1) Maintain its accounts in accordance with regulations that the com-
missioner prescribes, having regard to the size of the organization;
(2) Observe methods and standards that the commissioner prescribes for

determining the value of various types of assets;

(3) Charge off the whole or part of an asset that at the time of the

commissioner’s action could not lawfully be acquired;
(4) Write down an asset to its market value;

(5) Record liens and security in property or at the option of the bank,

insure against losses from not recording;

(6) Obtain a financial statement from a prospective borrower to the extent

that the bank can do so;

(7) Search, or obtain insurance of, the title to real estate taken as security;
(8) Maintain adequate insurance against other risks that the commis-
sioner determines to be necessary and appropriate for the protection of

depositors and the public; and
(9) Call a special meeting of the shareholders.

(f) The commissioner has the power to subpoena witnesses, compel their
attendance, require the production of evidence, administer an oath and
examine any person under oath in connection with any subject relating to duty
imposed upon or a power vested in the commissioner. These powers shall be
enforced by a court of competent jurisdiction of the county in which the hearing

is held.

(g) No person shall be subjected to any civil or criminal liability for any act
or omission to act in good faith in reliance upon a subsisting order, regulation
or definition of the commissioner, notwithstanding a subsequent decision by a

court invalidating the order, regulation or definition.

(h) The commissioner is granted the power to enact reasonable substantive
and procedural rules to carry out the purposes of any and all chapters within
the commissioner’s regulatory authority as conferred by law. This power shall
specifically include, but not be limited to, the authority to establish a schedule
of fees to be charged by the department relative to notifications or applications
to be reviewed by the department. The promulgation shall be done in
conformity with the Uniform Administrative Procedures Act, compiled in title

4, chapter 5.

(1)(1) The commissioner may accept payments to the department by credit
card, debit card, electronic funds transfer, electronic check or other elec-
tronic means. The commissioner may adopt reasonable policies and rules

governing the manner of acceptance of such payments.

(2) The commissioner may enter into appropriate agreements with card
issuers or other appropriate parties as needed to facilitate the acceptance of
payments authorized under this subsection (i). The commissioner may
impose and collect a convenience fee from any person making payment by
credit card, debit card, electronic funds transfer, electronic check or other
electronic means in order to offset the actual administrative fees and costs
incurred by the department for accepting or processing such payments.
Notwithstanding any law to the contrary, the convenience fee shall be
charged in addition to all other fees, penalties, taxes and costs required by

law.
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(3) The commissioner also may enter into appropriate agreements with
third-party service providers for the acceptance and processing of payments
made by credit card, debit card, electronic funds transfer, electronic check or
other electronic means. Such agreements may authorize third-party service
providers to impose and collect a convenience fee from persons making such
payments.

(4) When a person elects to make a payment to the department by credit
card, debit card, electronic funds transfer, electronic check or other elec-
tronic means and a convenience fee is imposed and collected as authorized by
this subsection (i), the payment of the convenience fee shall be deemed
voluntary and shall not be refundable.

45-1-130. License, certification or registration — Notifications — Pre-
requisites — Web site.

(a) The department and each board, commission, agency or other govern-
mental entity created pursuant to this title shall notify each applicant for a
professional or occupational license, certification or registration from the
department, board, commission, agency or other governmental entity where to
obtain a copy of any statutes, rules, guidelines, and policies setting forth the
prerequisites for the license, certification or registration and shall, upon
request, make available to the applicant a copy of the statutes, rules,
guidelines, and policies.

(b) The department and each board, commission, agency or other govern-
mental entity created pursuant to this title shall notify each holder of a
professional or occupational license, certification or registration from the
board, commission, agency or other governmental entity of changes in state
law that impact the holder and are implemented or enforced by the entity
including newly promulgated or amended statutes, rules, policies, and guide-
lines, upon the issuance and upon each renewal of a holder’s license, certifi-
cation or registration.

(¢) The department and each board, commission, agency or other govern-
mental entity created pursuant to this title shall establish and maintain a link
or links on the entity’s web site to the statutes, rules, policies, and guidelines
that are implemented or enforced by the entity and that impact an applicant
for, or a holder of, a professional or occupational license, certification, or
registration from the entity.

(d)(1) The department and each board, commission, agency, or other gov-

ernmental entity created pursuant to this title shall allow each holder of a

professional or occupational license, certification or registration from the

department, board, commission, agency or other governmental entity to
have the option of being notified by electronic mail of:

(A) Renewals of the holder’s license, certification or registration;

(B) Any fee increases;

(C) Any changes in state law that impact the holder and are imple-
mented or enforced by the entity, including newly promulgated or
amended statutes, rules, policies and guidelines; and

(D) Any meeting where changes in rules or fees are on the agenda. For
purposes of this subdivision (d)(1)(D), the electronic notice shall be at least
forty-five (45) days in advance of the meeting, unless it is an emergency
meeting then the notice shall be sent as soon as is practicable.
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(2) The department and each board, commission, agency or other govern-
mental entity created pursuant to this title shall notify each holder of a
license, certification or registration of the availability of receiving electronic
notices pursuant to subdivision (d)(1) upon issuance or renewal of the
holder’s license, certification or registration.

45-2-303. Items allowed in the charter of a bank — Required language

if bank amends its charter — Shareholder consent to
release of information — No fee for approving charter
amendment — Right of shareholder to be informed in
writing of number of shares counted — Shareholder right
to declaratory judgment regarding dispute about votes.

(a) In addition to any provisions permitted or required by this chapter and

the Tennessee Business Corporation Act, compiled in title 48, chapters 11-27,
the charter of a bank may include all, but not less than all, of the following:

(1) The bank shall not disclose the name, address or number of shares of
a bank shareholder, except as required or permitted by the Financial
Records Privacy Act, compiled in chapter 10 of this title, and such informa-
tion shall be deemed to be a financial record within the meaning of that act;

(2) No person shall solicit a proxy or written consent from any share-
holder to vote shares of the bank, unless the information specified by the
bank’s bylaws is delivered to the bank and to the shareholders as a group no
later than the date specified in the bank’s bylaws. In adopting an informa-
tional requirement, a bank shall provide the information to all shareholders
or specify a reasonable and timely method for a shareholder to communicate
with other shareholders about bank business;

(8) If the bylaws state that the bank will communicate the information to
the other shareholders on the shareholder’s behalf, the bank may charge a
reasonable fee to cover the cost of distribution, which shall be provided for in
the bylaws; and

(4) The bank shall notify the requesting shareholder that it has provided
the requested information to the other shareholders. The bank shall notify
the requesting shareholder within seven (7) days after receiving the request
and the information to be provided to the shareholders. The bylaws shall
describe the means by which the bank will notify the requesting
shareholders.

(b) If a bank amends its charter in accordance with subsection (a), the
charter shall include the following language, in all capital letters and in at

least twelve (12) point bold type:

THE RECORD OF SHAREHOLDERS OF THIS BANK IS NOT
SUBJECT TO INSPECTION AND COPYING IN ACCORDANCE
WITH TENN. CODE ANN. § 48-26-102. IT IS A FINANCIAL RECORD
AND MAY BE OBTAINED ONLY IN ACCORDANCE WITH THE
FINANCIAL RECORDS PRIVACY ACT, COMPILED IN TENN. CODE
ANN. §§ 45-10-101 ET SEQ.

(c) If a shareholder of a bank, which amends its charter in accordance with
subsection (a), notifies the bank in writing that the shareholder consents to the

release of information in the shareholder record relating to such shareholder,
the bank shall timely provide such information to any shareholder requesting
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the information.

(d) If a bank adopts a charter amendment pursuant to subsection (a), the
commissioner shall not charge a fee for approving the amendment.

(e) Any shareholder, if the bank’s charter or bylaws expressly authorize
shareholder actions by written consent, shall have the right to be informed in
writing by the bank of the number of shares counted:

(1) Toward a quorum for a shareholders meeting;

(2) Regarding any nomination or proposal voted upon at a shareholders
meeting; or

(3) Regarding an action taken by written consent.

(f) Any bank shareholder of record shall have the right to seek a declaratory
judgment with respect to a bona fide dispute regarding votes described in
subsection (e) in a court of record in the county in which the bank’s main office
or chief executive’s office is located.

(g) For purposes of this section:

(1) “Bank” has the same meaning as provided in § 45-1-103, except that

“bank” shall be deemed to include any controlling person;

(2) “Controlling person” has the same meaning as provided in § 45-2-

103(a)(1); and

(3) “Person” has the same meaning as provided in § 45-2-103(a)(1).

(h) Nothing in this section shall in any way limit the authority held by the

commissioner.

45-2-607. Investments.

(a) Investments by state banks shall be limited to:

(1) Obligations that satisfy the requirements of this chapter and chapter
1 of this title for loans;

(2) Obligations of the United States, a state of the United States or the
Dominion of Canada;

(3) Obligations of the International Bank for Reconstruction and Rede-
velopment or the African Development Bank;

(4) Obligations of a territory of the United States, a province of the
Dominion of Canada, a subdivision or instrumentality of a state or territory
of the United States, an authority organized under state law, an interstate
compact or by substantially identical legislation adopted by two (2) or more
states;

(5) Obligations of a corporation chartered by the United States or a state
thereof doing business in the United States;

(6) The stock of one (1) or more banks or corporations chartered or
incorporated under the laws of the United States, or of any state of the
United States, and principally engaged in international or foreign banking,
or banking in a dependency or insular possession of the United States, either
directly or through the agency, ownership or control of local institutions in
foreign countries, or in the dependencies or insular possessions, including
the stock of one (1) or more banks or corporations chartered or incorporated
under § 25a of the Federal Reserve Act, as approved December 24, 1919.
Any state bank shall have the power to acquire and hold directly or
indirectly stock or other evidences of ownership in one (1) or more banks
organized under the law of a foreign country or dependency or insular
possession of the United States and not engaged directly or indirectly in any
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activity in the United States, except that which is incidental to the
international and foreign business of the foreign bank and to make loans or
extension of credit to or for the account of the bank. Investments in the stock
of banks or corporations under this subdivision (a)(6) shall not exceed in the
aggregate ten percent (10%) of the state bank’s paid-in capital stock and
surplus;

(7) The capital stock of joint stock land banks for carrying on the business
of lending money on farm mortgage security created and organized under
the act of congress of the United States, approved July 17, 1916, and known
as the Federal Farm Loan Act. Any bank, firm, person, or corporation doing
a banking business may invest its funds and accumulations in stocks, notes,
bonds, debentures, or other obligations issued under the act of congress of
the United States entitled the Federal Home Loan Bank Act approved July
22, 1932, and in notes, bonds, debentures, or other obligations issued under
title IV of the act of congress of the United States entitled the National
Housing Act, approved June 27, 1934;

(8) Stock, debentures, and other obligations of national mortgage associa-
tions or similar institutions now or hereafter organized under title III of the
National Housing Act, to the same extent as national banks are now or
hereafter permitted to invest in the stock and/or obligations;

(9) Real property to the extent that the total depreciated value thereof
does not exceed the capital and surplus of the bank;

(10) Personal property acquired for lease to customers;

(11) The stock of any other bank located in the state of Tennessee;
provided, that the investment in the stock of all the banks shall not exceed
ten percent (10%) of the capital, surplus, and undivided profits of the
investing bank; and provided further, that if the stock is voting stock, the
investment shall not exceed five percent (5%) of the total of the voting stock.
The investment shall be made only upon thirty (30) days’ prior written notice
to the commissioner of financial institutions, and any investment that is
consummated without giving notice shall be void. The commissioner shall
have the right to disapprove the investment if the commissioner finds that
the investment does not conform with the standards set forth in §§ 45-1-102
and 45-1-107, and gives written notice detailing the reasons for disapproval
on or before the end of the thirty-day period. If the commissioner disapproves
the transaction, the bank shall have a right to a hearing before the
commissioner under the Uniform Administrative Procedures Act, compiled
in title 4, chapter 5. This investment shall be in addition to the right of any
bank to invest in the stock of a banker’s bank otherwise permitted under this
section;

(12) Adjustable rate preferred stock of any publicly held corporation
created or existing under the laws of the United States or any state, district,
or territory of the United States that is rated in one (1) of the four (4) highest
investment grades by one (1) or more recognized investment rating services
approved by the commissioner for rating the investments. The bank’s
investment in adjustable rate preferred stock shall be permitted to the same
extent the investments are permitted to national banks domiciled in
Tennessee, subject to regulation by the commissioner for the purpose of
maintaining the state bank’s safety and soundness;

(13)(A) Shares or certificates in any open-end management investment

company that is registered with the securities and exchange commission
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under the Investment Company Act of 1940, and the portfolio of which is

restricted by the management company’s investment policy, changeable

only if authorized by shareholder vote, solely to any investments in which

a bank by law or regulation may invest;

(B) The bank’s investment in the shares or certificates of the open-end
investment companies shall be permitted to the same extent the invest-
ments are permitted to national banks domiciled in Tennessee, subject to
limiting regulations promulgated by the commissioner pursuant to the
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, for
the purpose of safety and soundness;

(14) Other investments that are authorized national banks or member
banks of the federal reserve system;

(15) Subject to regulations promulgated by the commissioner for the
purpose of maintaining the state bank’s safety and soundness, a bank may
invest in a Tennessee business and industrial development corporation
(BIDCO) as provided in § 45-8-203; provided, that the investment in the
stock of the BIDCO shall not exceed ten percent (10%) of the capital, surplus,
and undivided profits of the investing bank. The investment shall be made
only upon thirty (30) days’ prior written notice to the commissioner and an
investment that is consummated without giving notice shall be void. The
commissioner shall have the right to disapprove the investment if the
commissioner finds that the investment does not conform to the standards
set forth in §§ 45-1-102 and 45-1-107 and gives written notice detailing the
reasons for the disapproval on or before the end of the thirty-day period. If
the commissioner disapproves the transaction, the bank shall have a right to
a hearing under the Uniform Administrative Procedures Act, compiled in
title 4, chapter 5. This investment shall be in addition to the right of any
bank to invest in the stock of a bankers’ bank, otherwise permitted under
this section and in the stock of any other bank located in Tennessee,
otherwise permitted by this section; and

(16) Stock, debentures, and other obligations of community development
corporations subject to the rules the commissioner may prescribe.

(b) Any investment in property that is not authorized by subsection (a) may

be acquired by any state bank to satisfy or protect a loan previously made in
good faith and in the ordinary course of business. Property acquired in
satisfaction of a loan shall be held subject to the following limitations:

(1) All property except real property shall be sold within six (6) months or
such additional period as the commissioner may allow; and

(2)(A) Except as provided in subdivision (b)(2)(B), real property shall be

sold within ten (10) years;

(B) If the bank holds the real property for a period longer than five (5)
years, then after an initial five-year period, the bank, in reporting its
financial status to the department, shall write off twenty percent (20%) of
the appraised value of the real property each subsequent year it is held
until the real property is either sold or the ten-year period has elapsed.
Upon application of the bank, the commissioner may, in extraordinary
circumstances, adjust or waive the percentage a bank shall write off the
real property each year, may extend the period in which the real property
may be held beyond ten (10) years, or any combination of the foregoing. If
the commissioner reduces, waives, or adjusts the amount of write-off, the
real property may not be carried at more than the appraised value of the
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property;

(C) Real property which has been written off but not disposed of shall be
maintained on the bank’s books at some nominal value;

(D) If the bank’s board of directors deem the real property owned to be
a prudent investment for income or appreciation for the bank, the board
may take action to maintain the real property on the bank’s books as an
investment, pursuant to subdivision (a)(9);

(E) Not more than one hundred twenty (120) days before or thirty (30)
days after the date the parcel is acquired by the bank as real property
owned, or from the date on which the bank legally acquires the real
property for investment purposes, the bank shall obtain from an indepen-
dent, qualified appraiser an appraisal of the parcel; provided, however,
that:

(i) For parcels whose book value is two hundred fifty thousand dollars
($250,000) or less, the bank may obtain an evaluation in lieu of an
appraisal; and

(i) For parcels whose book value is one hundred thousand dollars
($100,000) or less, no appraisal or evaluation shall be required; and
(F) Within twelve (12) months from the date the bank acquires the real

property, and every twelve (12) months thereafter for as long as the bank
owns the real property, the bank shall obtain another appraisal or
evaluation, whichever is appropriate as provided for in subdivision

(b)(2)(E).

(c) As used in this section, “investment” means the purchase of any interest
in any property of any nature principally for the purpose of deriving profit from
changes in the value of the property or from dividends, interest or rent thereon,
as distinguished from the purpose of using the property in the conduct of the
business of a bank. Notwithstanding the foregoing, the investment by a bank
or trust company in one (1) or more subsidiaries, or the underwriting of or
dealing in certificates of deposit, bankers’ acceptances or those securities that
are permissible investments for a bank under subdivisions (a)(1)-(14), shall not
constitute an investment within the meaning of this section.

(d)(1) In addition to the other provisions of this section, upon thirty (30)
days’ prior written notice to the commissioner, providing such detail as the
commissioner may require, a bank may invest, in the aggregate, up to
seventy-five percent (75%) of its unimpaired capital, surplus and undivided
profits in the stock or purchase the assets of other corporations, firms,
partnerships or companies, including limited liability corporations and
limited liability partnerships, which are or will be:

(A) Primarily engaging in activities permissible for federally chartered
financial institutions, their authorized subsidiaries or bank holding com-
panies under applicable laws, rules, regulations or orders;

(B) Primarily engaging in activities of a financial nature, including, but
not limited to, the transmission or processing of information, data or
payments relating to the activities, all forms of securities activities not
otherwise authorized, together with other activities that the commissioner
shall determine and that may be permissible for other bank and non-bank
financial institutions chartered by Tennessee or other states by regulation
or order; or

(C) Engaging in any other activities approved by the commissioner.
(2) Unless denied by the commissioner within thirty (30) days following

receipt of the written notice or upon approval prior to the expiration of the
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thirty (30) days, a bank may complete its investment in the stock or
purchase the assets of the other corporation, firm, partnership or company,
or commence a new activity through an existing subsidiary. The commis-
sioner may extend the thirty-day period for approval or denial, for an
additional thirty-day period, by notifying the applicant if the commissioner
determines that the proposed investment or activity raises issues that
require additional information or additional time for analysis.

(3) The commissioner shall monitor the impact of activities and invest-
ments of banks approved under this section on the safety and soundness of
the banks. Any stocks owned or hereafter acquired in excess of the limita-
tions herein imposed shall be disposed of at public or private sale within six
(6) months after the date of acquiring the stocks, and if not so disposed of,
they shall be charged to profit and loss account, and no longer carried on the
books as an asset. The limit of time in which the stocks shall be disposed of
or charged off the books of the bank may be extended by the commissioner if,
in the commissioner’s judgment, it is for the best interest of the bank that
the extension be granted.

(4) The commissioner may, as a condition of approving an investment
under this section, impose limits on the loans that each bank can make to the
corporation, firm or partnership.

(5) The commissioner shall maintain a public file, available for inspection
at the department’s offices, which shall contain a summary or synopsis of
any application submitted under this subsection (d). The summary shall
include only the name of the institution applying, the proposed activity and
the decision of the commissioner.

(6) Any state or national bank or subsidiary that engages in an activity
that subjects it to licensure and/or regulation under other than title 45,
chapter 2, shall be subject to licensure and/or regulation on a basis that does
not discriminate by the appropriate regulatory agency that licenses and/or
regulates non-banks that engage in the same activity.

45-2-1102. Limit of loans to any one borrower — Classified loans.

(a)(1) Except as provided in this section, no state bank shall be allowed to
lend to any one (1) person, firm or corporation (including loans to a firm or
loans to the several members thereof) more than fifteen percent (15%) of its
capital, surplus and undivided profits. However, the loans may be in excess
of that percent, but not above twenty-five percent (25%) except as provided
in subsection (b), if each specific loan in excess of fifteen percent (15%) is first
submitted to and approved in advance in writing by the board of directors or
by the finance committee of the bank and a record is kept of the written
approval.

(2) No loan limit shall be applicable to any state bank in any situation or
circumstance in which no loan limit is applicable to national banks.

(8) No loan limit shall be applicable to the extent that the loan or
extension of credit is secured by a segregated deposit account in the lending
bank.

(b)(1) Obligations of any person in the form of notes or drafts secured by
shipping documents, warehouse receipts or other documents transferring or
securing title covering readily marketable nonperishable staples shall be
subject to a limitation equal to the percent of the sum of the lending bank’s
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capital, surplus, and undivided profits shown in column A below, when the
market value of the staples securing the obligations is not at any time less
than the percent of the face amount of the obligation shown in column B
below:

Column A Column B
25% 115%
30% 120%
35% 125%
40% 130%
45% 135%
50% 140%

(2) The exceptions listed in subdivision (b)(1) do not apply to obligations of

any one (1) person, copartnership, association or corporation arising from the
same staples, for more than ten (10) months.

(c)(1) Notwithstanding any other provision of law, a state bank or bank
holding company may not sell a classified loan or participation in a classified
loan to, or purchase the loan or participation from, another financial
institution without obtaining the prior approval of the commissioner.

(2) For purposes of subdivision (¢)(1):

(A) “Classified loan” means a loan that is designated “substandard,”
“doubtful,” or “loss” in the most recent state or federal report of examina-
tion; and

(B) “Financial institution” means a bank, savings bank, savings and
loan association or any subsidiary of those entities, industrial loan and
thrift company, credit union, mortgage broker, mortgage banker, or leasing
company accepting deposits, making or arranging loans and making or
arranging leases.

(d)(1) The loan limit applicable to any one (1) person under this section shall
take into consideration credit exposure arising from derivative transactions
between the state bank and the person.

(2) For purposes of subdivision (d)(1), “derivative transaction” includes
any transaction that is a contract, agreement, swap, warrant, note, or option
that is based, in whole or in part, on the value of, any interest in, or any
quantitative measure or the occurrence of any event relating to, one (1) or
more commodities, securities, currencies, interest or other rates, indices, or
other assets.

45-2-1603. Confidentiality, disclosure and reproduction of informa-

tion.

(a) The information obtained by the commissioner, or any bank examiner in
making an examination into the affairs of the bank, shall be for the purpose of
ascertaining the true condition of the affairs of the bank, shall be privileged
and confidential, shall not be subject to subpoena, and shall not be disclosed by

the party making the examination to any person, except that the examiner

shall report the condition of the affairs of the bank to the commissioner, and
except that the commissioner is authorized to make the following disclosures
from reports of examination:
(1) Within the department in the course of official duties;
(2) To the federal deposit insurance corporation as provided in § 45-2-804
and to the federal reserve board, or its duly authorized representative, as
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provided in § 45-2-505;

(8) To the federal reserve board, or its duly authorized representative, in
the case of an application to form a bank holding company if the principal
affiliate bank to be acquired is a state bank or to the federal reserve board in
any other circumstance when the commissioner believes that disclosure is in
the interest of sound banking regulation;

(4) To the United States comptroller of the currency, or the comptroller’s
duly authorized representative, in the case of an application of a state bank
for conversion to a national charter or to the comptroller in any other
circumstance when the commissioner believes that disclosure is in the
interest of sound banking regulation;

(5) To the United States department of justice, federal bureau of investi-
gation, state district attorneys general, Tennessee bureau of investigation or
the attorney general and reporter in the case of any suspected criminal
violations discovered during the course of an examination;

(6) In any administrative proceeding or court action filed by the commis-
sioner or the department to which the commissioner is an actual party;

(7) To the directors of a state bank as provided in § 45-2-1602;

(8) The comptroller of the treasury or the comptroller’s designee for the
purpose of an audit of the department of financial institutions;

(9) The state treasurer and commissioner of finance and administration
pursuant to § 9-4-402;

(10) To other state financial institutions regulatory agencies;

(11) To the federal consumer financial protection bureau, federal trade
commission, United States department of labor and the securities and
exchange commission, or their duly authorized representative, when the
commissioner believes that disclosure is in the best interest of sound
banking regulation;

(12) The department of commerce and insurance; and

(13) The United States department of justice, federal bureau of investi-
gation, state district attorneys general, Tennessee bureau of investigation,
state attorney general and reporter, internal revenue service, Tennessee
office of homeland security, United States department of the treasury and
the financial crimes enforcement network for purposes of information
sharing to promote enforcement of and compliance with the Bank Secrecy
Act, codified at 12 U.S.C. § 1829b, 12 U.S.C. §§ 1951-1959, and 31 U.S.C.
§§ 5311-5332.

(b) Disclosures made under subsection (a) shall be made under safeguards
designed to prevent further dissemination of confidential information. If any
agency or department that has received confidential information under sub-
section (a) receives a valid subpoena to produce documents of the department
of financial institutions or desires to use the documents in litigation, including,
but not limited to, discovery proceedings, in which it is involved, the agency or
department shall notify the department of financial institutions for permission
to produce the documents. The commissioner may, in the commissioner’s
discretion, authorize the requesting agency or department to use the docu-
ments under a protective order approved by the commissioner and designed to
prevent the unnecessary further dissemination of the documents.

(¢) Abank may reproduce all or any part of a report of examination and send
or deliver the reproduction to a bank holding company of which it is a
subsidiary, and may also send or deliver the reproduced information to the
bank’s consultants, external auditors and legal counsel. The disclosure shall
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not affect the confidential nature of the disclosed information.

(d) As used in this section, unless the context otherwise requires:

(1) “Bank holding company” has the same meaning asin § 45-2-1402; and
(2) “Subsidiary,” with respect to a specified bank holding company, means:

(A) Any company, twenty-five percent (25%) or more of whose voting
shares, excluding shares owned by the United States or by any company
wholly owned by the United States, is directly or indirectly owned or
controlled by the bank holding company, or is held by it with power to vote;

(B) Any company in which the election of a majority of whose directors
is controlled in any manner by the bank holding company; or

(C) Any company with respect to the management or policies of which
the bank holding company has the power, directly or indirectly, to exercise
a controlling influence, as determined by the commissioner, after notice
and opportunity for hearing.

(e) Notwithstanding any provision of this section to the contrary, the
commissioner may, in the commissioner’s discretion and in the interest of
justice, and when under a validly issued subpoena, waive the privilege created
herein and produce bank examination reports and other related documents
under the provisions of a protective order entered by a court or administrative
tribunal of competent jurisdiction where the order is designed to protect the
confidential nature of the information so disclosed from public dissemination.

(f) Notwithstanding any other provision of the law to the contrary, confiden-
tial information regarding insurance, securities and investment functions of
financial institutions, and known or suspected violations of the insurance,
banking or securities laws, may be shared among the departments of financial
institutions and commerce and insurance, the district attorneys general for the
respective counties, the Tennessee bureau of investigation and the attorney
general and reporter. Information disclosed by the commissioner under this
section shall not become matters of public record by virtue of the disclosure
absent a waiver by the commissioner, or a protective order as provided for in
this section.

45-4-205. Compensation of board and committees.

(a) No member of the credit or supervisory committee shall receive any
compensation for services as a member of the committee.

(b) As an alternative to the reimbursement for members of the board of
directors in subsection (c), each member of the board of directors may be
compensated subject to the following conditions:

(1) The board shall adopt a resolution stating that the credit union
requires expertise among board members for the prudent general manage-
ment of the affairs, funds and records of the credit union;

(2) Such compensation shall be payable to board members elected after
the adoption of the resolution in subdivision (b)(1);

(8) The credit union shall adopt a policy governing the participation and
attendance that a board member shall comply with in order to receive
compensation; and

(4) The annual report of the credit union’s income and expenses shall
include board member compensation as a specific expense item.

(¢) Notwithstanding subsection (a), the board of directors may provide that
the credit union shall reimburse any member of the board of directors or the
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credit or supervisory committee for any loss of earnings caused by time spent
in the service of the credit union, in an amount that the board of directors may
determine, not to exceed the amount of the lost earnings.

45-7-211. Renewal of license and annual report — Exemptions.

(a) The commissioner shall, by rule, establish an annual fee for renewal of
a license under this part.

(b) Licenses issued or renewed pursuant to this chapter shall expire on
December 31. Each license may be renewed for the ensuing twelve-month
period upon application by the license holder showing continued compliance
with the requirements of § 45-7-205, including the security device adjusted in
accordance with § 45-7-208, and the payment of the license renewal fee to the
commissioner.

(c) Licenses issued or renewed under the former provisions of this chapter
shall instead expire on December 31, 2013.

(d) The licensee must include in its renewal application:

(1) A copy of its most recent audited unconsolidated annual financial
statement (including balance sheet, statement of income or loss, statement
of changes in shareholder’s equity and statement of changes in financial
position), except that a licensee may provide the most recent audited
consolidated annual financial statement of the parent corporation if the
statement separately includes the balance sheet, statement of income or
loss, statement of changes in shareholder’s equity and statement of changes
of financial position of the licensee. A licensee who does not transmit money
in this state through more than an aggregate of four (4) locations may
provide a financial statement certified by the owner or manager of the
licensee;

(2) For the most recent quarter for which data is available prior to the
date of the filing of the renewal application, but in no event more than one
hundred twenty (120) days prior to the renewal date, the licensee must
provide the number of payment instruments sold by the licensee in the state,
the dollar amount of those instruments and the dollar amount of those
instruments currently outstanding;

(3) Any material changes to any of the information submitted by the
licensee on its original application that have not previously been reported to
the commissioner on any other report required to be filed under this part;

(4) A list of the licensee’s permissible investments;

(5) Alist of the locations within this state at which business regulated by
this part is conducted by either the licensee or its authorized agent;

(6) Notification of material litigation or litigation relating to money
transmission; and

(7) Other information the commissioner may deem appropriate for the
proper enforcement of this part.

(e) Failure to pay the renewal fee or to submit a completed renewal
application between November 1 and December 31 shall cause the license to
expire at the close of business on December 31.

(f) If an applicant for license renewal under this part was engaged in the
business of selling or issuing money orders on April 30, 1995, at not more than
four (4) locations, and if the applicant possessed a duly issued license to engage
in the business as was required at the time by § 45-7-102, and if the applicant
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currently engages in the business of money transmission at not more than four
(4) locations, then the applicant shall not be required to submit an audited
financial statement pursuant to this section.

45-7-227. Requirement of licensing through a multi-state automated
licensing system.

(a) In addition to any other powers imposed upon the commissioner by law,
the commissioner is authorized to require persons subject to this chapter to be
licensed through a multi-state automated licensing system. Pursuant to this
authority, the commissioner may:

(1) Promulgate whatever rules and regulations are reasonably necessary
for participation in, transition to or operation of a multi-state automated
licensing system,;

(2) Establish relationships or enter into agreements that are reasonably
necessary for participation in, transition to, or operation of a multi-state
automated licensing system. The agreements may include, but are not
limited to, operating agreements, information sharing agreements, inter-
state cooperative agreements, and technology licensing agreements;

(3) Require that applications for licensing under this chapter and renew-
als of such licenses be filed with a multi-state automated licensing system;

(4) Require that any fees required to be paid under this chapter be paid
through a multi-state automated licensing system,;

(5) Establish deadlines for transitioning licensees to a multi-state auto-
mated licensing system. The commissioner has the authority to deny any
applications or renewal applications not filed with a multi-state automated
licensing system after such deadlines have passed, notwithstanding any
dates established elsewhere in this chapter. The commissioner shall, how-
ever, provide reasonable notice of any transition deadlines to licensees; and

(6) Take such further actions as are reasonably necessary to give effect to
this section.

(b) Nothing in this section shall authorize the commissioner to require a
person who is not subject to this chapter to submit information to, or to
participate in, a multi-state automated licensing system that is operated or
participated in pursuant to this chapter.

(¢) Notwithstanding any other provision of this section, the commissioner
retains full authority and discretion to license persons under this chapter and
to enforce this chapter to its fullest extent. Nothing in this section shall be
deemed to be a reduction or derogation of that authority and discretion.

(d) Applicants for, and holders of, licenses issued under this chapter shall
pay all costs associated with submitting an application to or transitioning a
license to a multi-state automated licensing system, as well as all costs
required by a multi-state automated licensing system for maintaining and
renewing any license issued by the commissioner on a multi-state automated
licensing system.

45-7-228. Use of multi-state automated licensing system as agent for
channeling information.

The commissioner is authorized to use a multi-state automated licensing
system as an agent for channeling information, whether criminal or noncrimi-
nal in nature, whether derived from or distributed to the United States
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department of justice or any other state or federal governmental agency, or any
other source, that the commissioner is authorized to request or distribute
under this chapter.

45-7-229. More effective regulation and reduction of regulatory bur-
den through supervisory information sharing.

In order to promote more effective regulation and reduce regulatory burden
through supervisory information sharing:

(1) The requirements under any federal or state law regarding the privacy
or confidentiality of any information or material provided to a multi-state
automated licensing system, and any privilege arising under federal or state
law, including the rules of any federal or state court, with respect to such
information or material, shall continue to apply to the information or
material after the information or material has been disclosed to a multi-
state automated licensing system. The information or material may be
shared with all state and federal regulatory officials with money transmis-
sion oversight authority without the loss of privilege or the loss of confiden-
tiality protections provided by federal or state law, including the protection
available under §§ 45-1-120 and 45-7-216;

(2) For purposes of subdivision (1), the commissioner is authorized to
enter into agreements or sharing agreements with other governmental
agencies, the Conference of State Bank Supervisors or other associations
representing governmental agencies as established by rule, regulation or
order of the commissioner;

(3) Information or material that is subject to a privilege or confidential
under subdivision (1) shall not be subject to:

(A) Disclosure under any federal or state law governing the disclosure
to the public of information held by an officer or any agency of the federal
government or the respective state; or

(B) Subpoena or discovery or admission into evidence in any private
civil action or administrative process, unless with respect to any privilege
held by a multi-state automated licensing system applicable to such
information or material, the person to whom such information or material
pertains waives that privilege, in whole or in part, in the discretion of such
person;

(4) This section shall supersede any inconsistent provisions of title 10,
chapter 7, part 5, pertaining to the records open to public inspection;

(5) This section shall not apply with respect to information or material
relating to publicly adjudicated disciplinary and enforcement actions against
persons subject to this chapter that is included in a multi-state automated
licensing system for access by the public.

45-8-221. Privileged and confidential information — Disclosures.

(a) The information that is obtained by the commissioner, or any financial
institutions examiner, in making an examination into the affairs of the
BIDCO, shall be for the purpose of ascertaining the true condition of the affairs
of the BIDCO, shall be privileged and confidential, shall not be subject to
subpoena, and shall not be disclosed by the party making the examination to
any person, except that the examiner shall report the condition of the affairs of
the BIDCO to the commissioner, and except that the commissioner is autho-
rized to make the following disclosures from reports of examinations and any
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information related to the examination of the BIDCO:

(1) Within the department in the course of official duties;

(2) To the United States department of justice, federal bureau of investi-
gation, Tennessee bureau of investigation or state district attorneys general
in the case of any criminal violation discovered during the course of an
examination;

(3) In any administrative proceeding or court action initiated by the
commissioner or the department or to which the commissioner is an actual
party;

(4) To the directors of a BIDCO;

(5) To the comptroller of the treasury or the comptroller’s designee for the
purpose of an audit of the department; provided, that neither this section nor
§ 10-7-508 shall allow the comptroller or the comptroller’s designee a right
of access to the names of debtors or other persons listed in the report of an
examination of a BIDCO;

(6) To the state treasurer, commissioner of finance and administration,
and commissioner of economic and community development when disclosure
is in the best interest of the state; and

(7) To other states’ financial institutions’ regulatory agencies that have
authority to regulate BIDCOs in their states.

(8) [Deleted by 2013 amendment, effective July 1, 2013.]

(b) Disclosures made under subsection (a) shall be made under safeguards
designed to prevent further dissemination of confidential information. If any
agency or department that has received confidential information under sub-
section (a) receives a valid subpoena to produce documents of the department
of financial institutions, or desires to use the documents in litigation including,
but not limited to, discovery proceedings, in which it is involved, the agency or
department shall notify the department for permission to produce the docu-
ments. The commissioner has the discretion to authorize the requesting
agency or department to use the documents under a protective order approved
by the commissioner and designed to prevent the unnecessary further dissemi-
nation of the documents.

(c)(1) A BIDCO may reproduce all, or any part of, a report of examination

and send or deliver the reproduction to a holding company of which it is a

subsidiary.

(2) As used in this section, “subsidiary” means:

(A) Any company twenty-five percent (25%) or more of whose voting
shares, excluding shares owned by the United States or by any company
wholly owned by the United States, is directly or indirectly owned or
controlled by the holding company, or is held by it with power to vote;

(B) Any company the election of a majority of whose directors is
controlled in any manner by the holding company; or

(C) Any company with respect to the management or policies of which
the holding company has the power, directly or indirectly, to exercise a
controlling influence, as determined by the commissioner, after notice and
opportunity for hearing.

(d) Notwithstanding any provision of this section to the contrary, the
commissioner may, in the commissioner’s discretion and in the interest of
justice, and when under a validly issued subpoena, waive the privilege created
herein and produce examination reports of BIDCOs and other related docu-
ments under the provisions of a protection order entered by a court or
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administrative tribunal of competent jurisdiction where the order is designed
to protect the confidential nature of the information so disclosed from public
dissemination.

45-13-201. License required — Exceptions.

(a) No person shall act as a mortgage lender, mortgage loan broker or
mortgage loan servicer in this state without first obtaining a license under this
chapter. Except in the case of sale of real property as provided in subsection (b),
no contractor or home improvement contractor or other person who supplies
materials and renders services in the improvement of real property shall
engage in the business of making residential mortgage loans or of being a
mortgage loan servicer or mortgage loan broker in this state.

(b)(1) The requirement of a license under subsection (a) and this chapter do

not apply to any of the following, except as provided in subdivision (b)(2):

(A) Any depository institution;

(B) Any subsidiary of a depository institution that is owned and
controlled by the depository institution and regulated by a federal banking
agency;

(C) Any institution regulated by the farm credit administration;

(D) Any individual who makes a residential mortgage loan to, or offers
or negotiates terms of a residential mortgage loan with or on behalf of, an
immediate family member of the individual,

(E) An individual who makes a residential mortgage loan, or simply
offers or negotiates terms of a residential mortgage loan, when the loan is
secured by a dwelling that served as the individual’s residence;

(F) A licensed attorney performing activities that do not require licen-
sure under the guidelines set forth in 12 CFR part 1008, appendix D;

(G)(1) Any person, or person under the control of another person who, as

seller, receives or makes in any consecutive twelve-month period five (5)

or fewer residential mortgage loans and who does not hold themselves

out to the public as being in the residential mortgage lending business;
(i) No person shall be exempt from subsection (a) and this chapter
pursuant to this subdivision (b)(1)(G) if such person makes more than
five (5) residential mortgage loans in a consecutive twelve-month period
whether such person makes such loans themselves or through another
person over whom such person has control;
(iii) [Deleted by 2013 amendment, effective April 11, 2013.]

(H) [Deleted by 2013 amendment, effective April 11, 2013.]

(I) Any person, or person under the control of a person, who makes a
mortgage loan to an employee of such person as an employment benefit,
employment incentive, or relocation package;

(J) Any person, or person under the control of a person, doing any act
related to mortgage loans pursuant to an order of a court of competent
jurisdiction;

(K) A person that performs only real estate brokerage activities, as
defined in § 45-13-105, and is licensed pursuant to the Tennessee Real
Estate Broker License Act of 1973, compiled in title 62, chapter 13. Such
person is permitted to communicate and include in any contract any
mortgage terms agreed upon by the parties for the real property being
financed without being required to be licensed under this chapter, so long
as the communication does not include the offering or negotiating of any
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terms of a residential mortgage loan; and

(L) A person that performs land title insurance services in connection
with a closing of a sale transaction and is licensed pursuant to the
provisions of title 56, chapter 6 and the rules of the Tennessee department
of commerce and insurance compiled at chapter 0780-1-56. Such person is
permitted to communicate and include in any closing documents any
mortgage terms agreed upon by the parties for the real property being
financed without being required to be licensed under this chapter, so long
as the communication does not include the offering or negotiating of any
terms of a residential mortgage loan.

(2) This subsection (b) does not exempt a person from licensure as a
mortgage loan originator if the United States department of housing and
urban development or its duly designated successor has expressly deter-
mined that the person is subject to licensure as a mortgage loan originator
as the term is defined in the Secure and Fair Enforcement for Mortgage
Licensing Act of 2008, compiled in 12 U.S.C. § 5101, et seq.

(¢) The requirement of a license to act as a mortgage lender under subsec-
tion (a) and the requirements of this chapter pertaining to mortgage lenders,
unless otherwise stated, do not apply to any registrant making residential
mortgage loans that is authorized to do so under the Industrial Loan and
Thrift Companies Act, compiled in chapter 5 of this title; provided, however,
that all mortgage loan originators of the registrant must be licensed under part
3 of this chapter.

(d) The commissioner shall be authorized to exempt in whole or in part from
the requirements of this chapter additional entities or classes of entities, not
including individuals, that the commissioner finds inappropriate to include to
effectuate the purposes of this chapter, so long as the exemption is compliant
with and does not impede the purposes of the Secure and Fair Enforcement for
Mortgage Licensing Act of 2008, compiled in 12 U.S.C. § 5101, et seq.

(e) Upon approval or consent by the United States department of housing
and urban development, the commissioner shall be authorized to exempt in
whole or in part from this chapter additional individuals or classes of
individuals, such as those working for bona fide nonprofit corporations and
government agencies, that the commissioner finds inappropriate to include to
effectuate the purposes of this chapter.

45-15-115. Prohibited actions by lender.

A title pledge lender shall not:

(1) Accept a pledge from a person less than eighteen (18) years of age, or
from anyone who appears to be intoxicated;

(2) Make any agreement giving the title pledge lender any recourse
against the pledgor, other than the title pledge lender’s right to take
possession of the titled personal property and certificate of title upon the
pledgor’s default or failure to redeem, and to sell or otherwise dispose of the
titled personal property, in accordance with the provisions of this chapter;

(3) Enter into a title pledge agreement in which the amount of money
loaned, when combined with the outstanding balance of other outstanding
title pledge agreements the pledgor has with the same lender secured by any
single certificate of title, exceeds two thousand five hundred dollars ($2,500),
or enter into a property pledge agreement in which the amount of money
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loaned exceeds two thousand five hundred dollars ($2,500);

(4) Accept any waiver, in writing or otherwise, of any right or protection
accorded a pledgor under this chapter;

(5) Fail to exercise reasonable care to protect from loss or damage titled
personal property or certificate of title in the physical possession of the title
pledge lender;

(6) Purchase pledged titled personal property that was repossessed in the
operation of the lender’s business;

(7) Maintain more than one (1) title pledge office or place of operation for
each title pledge lender under each license; provided, however, that the title
pledge lender may move from one (1) place of business to another, as
permitted in § 45-15-109(a)(1);

(8) Keep open any title pledge office before eight o’clock a.m. (8:00 a.m.),
or after six o’clock p.m. (6:00 p.m.), on any day during the year, with the
exception of November 25 through December 24 of each year. During that
period, a title pledge lender may open the place of business at eight o’clock
a.m. (8:00 am.), and shall be entitled to close at nine o’clock p.m. (9:00 p.m.).
No title pledge lender shall be open on Sunday. Nothing in this subdivision
(8) prohibits a title pledge lender from accepting a payment pursuant to an
existing title pledge or property pledge agreement at any time;

(9) Enter into a pledge agreement, unless the pledgor presents a clear
title to titled personal property at the time that the loan is made, and the
title is retained, after noting of the lien by the state, in the physical
possession of the title pledge lender. If the title pledge lender files a lien
against the property without possession of a clear title to the property, the
resulting lien shall be void;

(10) Capitalize or add any accrued interest or fee to the original principal
of the title pledge agreement or property pledge agreement during any
renewal of the agreement;

(11) Sell or otherwise charge for any type of insurance in connection with
a title pledge agreement or property pledge agreement. Nothing in this
subdivision (11) shall prohibit a title pledge lender from offering a pledgor
the option to purchase memberships in automobile clubs or associations, as
defined in § 55-18-101; provided, that the title pledge lender informs the
pledgor in writing that the membership is optional, that the membership can
be purchased elsewhere, and that the purchase of the membership has no
bearing on whether the pledgor receives a loan;

(12) Charge a prepayment penalty;

(13) Advertise using the words “interest free loans” or “no finance
charges,” or engage in any other false or misleading advertising;

(14) Require a pledgor to provide any additional guaranty as a condition
of entering into a title pledge agreement;

(15) Use any collection tactics in violation of the federal Fair Debt
Collection Practices Act, compiled in 15 U.S.C. § 1692, et seq.;

(16) Renew or otherwise consolidate a title pledge agreement or property
pledge agreement with the proceeds of another title pledge agreement or
property pledge agreement made by the same title pledge lender;

(17) Use any device or agreement, including agreements with affiliated
title pledge lenders, with the intent to obtain greater charges than otherwise
would be authorized by this chapter; or

(18) Violate the provisions of this chapter or any rule promulgated
pursuant to this chapter by the commissioner.
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46-6-101. Establishment.

(a) The department of veterans’ affairs shall provide for Tennessee veterans’

cemeteries.

(b) It is the legislative intent that the department, in consultation with the
department of finance and administration and other appropriate state depart-
ments and agencies, shall, within existing state resources, identify any
available state-owned real property and other available financial resources to
establish a veterans’ cemetery in each of the three (3) grand divisions of the

state.

(¢) The department of veterans’ affairs is authorized to establish additional
veterans’ cemeteries, as needed, by using state resources in accordance with
the planning criteria of the United States department of veterans’ affairs
(USDVA) and the national cemetery administration (NCA) in order to receive
federal grant funding to assist with establishment of additional veterans’

cemeteries.

47-1-103. Construction of chapters 1-9 to promote their purposes and
policies — Applicability of supplemental principles of law.

(a) Chapters 1-9 of this title must be liberally construed and applied to

promote its underlying purposes and policies, which are:

(1) To simplify, clarify, and modernize the law governing commercial

transactions;

(2) To permit the continued expansion of commercial practices through

custom, usage, and agreement of the parties; and

(3) To make uniform the law among the various jurisdictions.

(b) Unless displaced by the particular provisions of chapters 1-9 of this title,
the principles of law and equity, including the law merchant and the law
relative to capacity to contract, principal and agent, estoppel, fraud, misrep-
resentation, duress, coercion, mistake, bankruptcy, and other validating or

invalidating cause supplement its provisions.

(¢) In any dispute as to the proper construction of one (1) or more sections of
chapters 1-9 of this title, the Official Comments pertaining to the correspond-
ing sections of the Uniform Commercial Code, Official Text, as adopted by the
National Conference of Commissioners on Uniform State Laws and the
American Law Institute and as in effect on July 1, 2013, in this state, shall
constitute evidence of the purposes and policies underlying such sections,

unless:

(1) The sections of chapters 1-9 of this title that are applicable to the
dispute differ materially from the sections of the Official Text that would be

applicable thereto; or

(2) The Official Comments are inconsistent with the plain meaning of the

applicable sections of chapters 1-9 of this title.

47-2A-103. Definitions and index of definitions.

(1) In this chapter unless the context otherwise requires:

(a) “Buyer in ordinary course of business” means a person who in good
faith and without knowledge that the sale to him or her is in violation of the
ownership rights or security interest or leasehold interest of a third party in
the goods buys in ordinary course from a person in the business of selling
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goods of that kind but does not include a pawnbroker. “Buying” may be for
cash or by exchange of other property or on secured or unsecured credit and
includes acquiring goods or documents of title under a preexisting contract
for sale but does not include a transfer in bulk or as security for or in total
or partial satisfaction of a money debt;

(b) “Cancellation” occurs when either party puts an end to the lease
contract for default by the other party;

(c) “Commercial unit” means such a unit of goods as by commercial usage
is a single whole for purposes of lease and division of which materially
impairs its character or value on the market or in use. A commercial unit
may be a single article, as a machine, or a set of articles, as a suite of
furniture or a line of machinery, or a quantity, as a gross or carload, or any
other unit treated in use or in the relevant market as a single whole;

(d) “Conforming” goods or performance under a lease contract means
goods or performance that are in accordance with the obligations under the
lease contract;

(e) “Consumer lease” means a lease that a lessor regularly engaged in the
business of leasing or selling makes to a lessee who is an individual and who
takes under the lease primarily for a personal, family, or household purpose,
if the total payments to be made under the lease contract, excluding
payments for options to renew or buy, do not exceed twenty-five thousand
dollars ($25,000);

(f) “Fault” means wrongful act, omission, breach, or default;

(g) “Finance lease” means a lease with respect to which:

(i) the lessor does not select, manufacture, or supply the goods;

(i1) the lessor acquires the goods or the right to possession and use of the
goods in connection with the lease; and

(iii) one (1) of the following occurs:

(A) the lessee receives a copy of the contract by which the lessor
acquired the goods or the right to possession and use of the goods before
signing the lease contract;

(B) the lessee’s approval of the contract by which the lessor acquired
the goods or the right to possession and use of the goods is a condition
to effectiveness of the lease contract;

(C) the lessee, before signing the lease contract, receives an accurate
and complete statement designating the promises and warranties, and
any disclaimers of warranties, limitations or modifications of remedies,
or liquidated damages, including those of a third party, such as the
manufacturer of the goods, provided to the lessor by the person
supplying the goods in connection with or as part of the contract by
which the lessor acquired the goods or the right to possession and use of
the goods; or

(D) if the lease is not a consumer lease, the lessor, before the lessee
signs the lease contract, informs the lessee in writing (a) of the identity
of the person supplying the goods to the lessor, unless the lessee has
selected that person and directed the lessor to acquire the goods or the
right to possession and use of the goods from that person, (b) that the
lessee is entitled under this chapter to the promises and warranties,
including those of any third party, provided to the lessor by the person
supplying the goods in connection with or as part of the contract by
which the lessor acquired the goods or the right to possession and use of
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the goods, and (c) that the lessee may communicate with the person
supplying the goods to the lessor and receive an accurate and complete
statement of those promises and warranties, including any disclaimers
and limitations of them or of remedies;

(h) “Goods” means all things that are movable at the time of identification
to the lease contract, or are fixtures (§ 47-2A-309), but the term does not
include money, documents, instruments, accounts, chattel paper, general
intangibles, or minerals or the like, including oil and gas, before extraction.
The term also includes the unborn young of animals;

(i) “Installment lease contract” means a lease contract that authorizes or
requires the delivery of goods in separate lots to be separately accepted, even
though the lease contract contains a clause “each delivery is a separate
lease” or its equivalent;

(j) “Lease” means a transfer of the right to possession and use of goods for
a term in return for consideration, but a sale, including a sale on approval or
a sale or return, or retention or creation of a security interest is not a lease.
Unless the context clearly indicates otherwise, the term includes a sublease;

(k) “Lease agreement” means the bargain, with respect to the lease, of the
lessor and the lessee in fact as found in their language or by implication from
other circumstances including course of dealing or usage of trade or course
of performance as provided in this chapter. Unless the context clearly
indicates otherwise, the term includes a sublease agreement;

() “Lease contract” means the total legal obligation that results from the
lease agreement as affected by this chapter and any other applicable rules of
law. Unless the context clearly indicates otherwise, the term includes a
sublease contract;

(m) “Leasehold interest” means the interest of the lessor or the lessee
under a lease contract;

(n) “Lessee” means a person who acquires the right to possession and use
of goods under a lease. Unless the context clearly indicates otherwise, the
term includes a sublessee;

(o) “Lessee in ordinary course of business” means a person who in good
faith and without knowledge that the lease to him or her is in violation of the
ownership rights or security interest or leasehold interest of a third party in
the goods, leases in ordinary course from a person in the business of selling
or leasing goods of that kind but does not include a pawnbroker. “Leasing”
may be for cash or by exchange of other property or on secured or unsecured
credit and includes acquiring goods or documents of title under a pre-
existing lease contract but does not include a transfer in bulk or as security
for or in total or partial satisfaction of a money debt;

(p) “Lessor” means a person who transfers the right to possession and use
of goods under a lease. Unless the context clearly indicates otherwise, the
term includes a sublessor;

(q) “Lessor’s residual interest” means the lessor’s interest in the goods
after expiration, termination, or cancellation of the lease contract;

(r) “Lien” means a charge against or interest in goods to secure payment
of a debt or performance of an obligation, but the term does not include a
security interest;

(s) “Lot” means a parcel or a single article that is the subject matter of a
separate lease or delivery, whether or not it is sufficient to perform the lease
contract;
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(t) “Merchant lessee” means a lessee that is a merchant with respect to
goods of the kind subject to the lease;

(u) “Present value” means the amount as of a date certain of one (1) or
more sums payable in the future, discounted to the date certain. The
discount is determined by the interest rate specified by the parties if the rate
was not manifestly unreasonable at the time the transaction was entered
into; otherwise, the discount is determined by a commercially reasonable
rate that takes into account the facts and circumstances of each case at the
time the transaction was entered into;

(v) “Purchase” includes taking by sale, lease, mortgage, security interest,
pledge, gift, or any other voluntary transaction creating an interest in goods;

(w) “Sublease” means a lease of goods the right to possession and use of
which was acquired by the lessor as a lessee under an existing lease;

(x) “Supplier” means a person from whom a lessor buys or leases goods to
be leased under a finance lease;

(y) “Supply contract” means a contract under which a lessor buys or leases
goods to be leased; and

(z) “Termination” occurs when either party pursuant to a power created
by agreement or law puts an end to the lease contract otherwise than for
default.

(2) Other definitions applying to this chapter and the sections in which they

appear are:

“Accessions.” § 47-2A-310(1);
“Construction mortgage.” § 47-2A-309(1)(d);
“Encumbrance.” § 47-2A-309(1)(e);
“Fixtures.” § 47-2A-309(1)(a);
“Fixture filing.” § 47-2A-309(1)(b); and
“Purchase money lease.” § 47-2A-309(1)(c).
(3) The following definitions in other chapters apply to this chapter:
“Account.” § 47-9-102(a)(2);
“Between merchants.” § 47-2-104(3);
“Buyer.” § 47-2-103(1)(a);
“Chattel paper.” § 47-9-102(a)(11);
“Consumer goods.” § 47-9-102(a)(23);
“Document.” § 47-9-102(a)(30);
“Entrusting.” § 47-2-403(3);
“General intangible.” § 47-9-102(a)(42);
“Good faith.” § 47-2-103(1)(b);
“Instrument.” § 47-9-102(a)(47);
“Merchant.” § 47-2-104(1);
“Mortgage.” § 47-9-102(a)(55);
“Pursuant to commitment.” § 47-9-102(a)(69);
“Receipt.” § 47-2-103(1)(c);
“Sale.” § 47-2-106(1);
“Sale on approval.” § 47-2-326;
“Sale or return.” § 47-2-326; and
“Seller.” § 47-2-103(1)(d).
(4) In addition chapter 1 contains general definitions and principles of

construction and interpretation applicable throughout this chapter.
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47-4A-108. Relationship to Electronic Fund Transfer Act

(a) Except as provided in subsection (b), this chapter does not apply to a
funds transfer any part of which is governed by the Electronic Fund Transfer
Act of 1978 (Title XX, Public Law 95-630, 92 Stat. 3728, 15 U.S.C. § 1693 et
seq.) as amended from time to time.

(b) This chapter applies to a funds transfer that is a remittance transfer as
defined in the Electronic Fund Transfer Act, codified in 15 U.S.C. § 16930-1, as
amended from time to time, unless the remittance transfer is an electronic
fund transfer as defined in the Electronic Fund Transfer Act, codified in 15
U.S.C. § 1693a, as amended from time to time.

(¢) In a funds transfer to which this chapter applies, in the event of an
inconsistency between an applicable provision of this chapter and an appli-
cable provision of the Electronic Fund Transfer Act, the provision of the
Electronic Fund Transfer Act governs to the extent of the inconsistency.

47-9-102. Definitions and index of definitions.

(a) Chapter 9 definitions. In this chapter:

(1) “Accession” means goods that are physically united with other goods in
such a manner that the identity of the original goods is not lost.

(2) “Account,” except as used in “account for,” means a right to payment of
a monetary obligation, whether or not earned by performance, (i) for
property that has been or is to be sold, leased, licensed, assigned, or
otherwise disposed of, (ii) for services rendered or to be rendered, (iii) for a
policy of insurance issued or to be issued, (iv) for a secondary obligation
incurred or to be incurred, (v) for energy provided or to be provided, (vi) for
the use or hire of a vessel under a charter or other contract, (vii) arising out
of the use of a credit or charge card or information contained on or for use
with the card, or (viii) as winnings in a lottery or other game of chance
operated or sponsored by a state, governmental unit of a state, or person
licensed or authorized to operate the game by a state or governmental unit
of a state. The term includes health-care-insurance receivables. The term
does not include (i) rights to payment evidenced by chattel paper or an
instrument, (ii) commercial tort claims, (iii) deposit accounts, (iv) investment
property, (v) letter-of-credit rights or letters of credit, or (vi) rights to
payment for money or funds advanced or sold, other than rights arising out
of the use of a credit or charge card or information contained on or for use
with the card.

(38) “Account debtor” means a person obligated on an account, chattel
paper, or general intangible. The term does not include persons obligated to
pay a negotiable instrument, even if the instrument constitutes part of
chattel paper.

(4) “Accounting,” except as used in “accounting for,” means a record:

(A) Authenticated by a secured party;

(B) Indicating the aggregate unpaid secured obligations as of a date not
more than 35 days earlier or 35 days later than the date of the record; and

(C) Identifying the components of the obligations in reasonable detail.

(5) “Agricultural lien” means an interest, other than a security interest, in
farm products:

(A) Which secures payment or performance of an obligation for:
(1) Goods or services furnished in connection with a debtor’s farming
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operation; or

(i1) Rent on real property leased by a debtor in connection with its
farming operation;
(B) Which is created by statute in favor of a person that:

(i) In the ordinary course of its business furnished goods or services to
a debtor in connection with a debtor’s farming operation; or

(i) Leased real property to a debtor in connection with the debtor’s
farming operation; and
(C) Whose effectiveness does not depend on the person’s possession of

the personal property.

“Agricultural lien” does not include interests or liens created or arising
under (i) title 66, chapter 12; (i) § 66-15-101; (iii) title 66, chapter 20; and (iv)
§ 43-6-426.

(6) “As-extracted collateral” means:

(A) Oil, gas, or other minerals that are subject to a security interest
that:
(i) Is created by a debtor having an interest in the minerals before
extraction; and
(i1) Attaches to the minerals as extracted; or
(B) Accounts arising out of the sale at the wellhead or minehead of oil,
gas, or other minerals in which the debtor had an interest before
extraction.
(7) “Authenticate” means:
(A) To sign; or
(B) With present intent to adopt or accept a record, to attach to or
logically associate with the record an electronic sound, symbol, or process.

(8) “Bank” means an organization that is engaged in the business of
banking. The term includes savings banks, savings and loan associations,
credit unions, and trust companies.

(9) “Cash proceeds” means proceeds that are money, checks, deposit
accounts, or the like.

(10) “Certificate of title” means a certificate of title with respect to which
a statute provides for the security interest in question to be indicated on the
certificate as a condition or result of the security interest’s obtaining priority
over the rights of a lien creditor with respect to the collateral. The term
includes another record maintained as an alternative to a certificate of title
by the governmental unit that issues certificates of title if a statute permits
the security interest in question to be indicated on the record as a condition
or result of the security interest’s obtaining priority over the rights of a lien
creditor with respect to the collateral.

(11) “Chattel paper” means a record or records that evidence both a
monetary obligation and a security interest in specific goods, a security
interest in specific goods and software used in the goods, a security interest
in specific goods and license of software used in the goods, a lease of specific
goods, or a lease of specific goods and license of software used in the goods.
In this subdivision (a)(11), “monetary obligation” means a monetary obliga-
tion secured by the goods or owed under a lease of the goods and includes a
monetary obligation with respect to software used in the goods. The term
does not include (i) charters or other contracts involving the use or hire of a
vessel or (ii) records that evidence a right to payment arising out of the use
of a credit or charge card or information contained on or for use with the
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card. If a transaction is evidenced by records that include an instrument or
series of instruments, the group of records taken together constitutes chattel
paper.

(12) “Collateral” means the property subject to a security interest or
agricultural lien. The term includes:

(A) Proceeds to which a security interest attaches;

(B) Accounts, chattel paper, payment intangibles, and promissory notes
that have been sold; and

(C) Goods that are the subject of a consignment.

(13) “Commercial tort claim” means a claim arising in tort with respect to
which:

(A) The claimant is an organization; or

(B) The claimant is an individual and the claim:

(i) Arose in the course of the claimant’s business or profession; and
(i1) Does not include damages arising out of personal injury to or the
death of an individual.

(14) “Commodity account” means an account maintained by a commodity
intermediary in which a commodity contract is carried for a commodity
customer.

(15) “Commodity contract” means a commodity futures contract, an
option on a commodity futures contract, a commodity option, or another
contract if the contract or option is:

(A) Traded on or subject to the rules of a board of trade that has been
designated as a contract market for such a contract pursuant to federal
commodities laws; or

(B) Traded on a foreign commodity board of trade, exchange, or market,
and is carried on the books of a commodity intermediary for a commodity
customer.

(16) “Commodity customer” means a person for which a commodity
intermediary carries a commodity contract on its books.

(17) “Commodity intermediary” means a person that:

(A) Is registered as a futures commission merchant under federal
commodities law; or

(B) In the ordinary course of its business provides clearance or settle-
ment services for a board of trade that has been designated as a contract
market pursuant to federal commodities law.

(18) “Communicate” means:

(A) To send a written or other tangible record;

(B) To transmit a record by any means agreed upon by the persons
sending and receiving the record; or

(C) In the case of transmission of a record to or by a filing office, to
transmit a record by any means prescribed by filing-office rule.

(19) “Consignee” means a merchant to which goods are delivered in a
consignment.

(20) “Consignment” means a transaction, regardless of its form, in which
a person delivers goods to a merchant for the purpose of sale and:

(A) The merchant:

(i) Deals in goods of that kind under a name other than the name of
the person making delivery;

(i1) Is not an auctioneer; and

(iii)) Is not generally known by its creditors to be substantially
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engaged in selling the goods of others;

(B) With respect to each delivery, the aggregate value of the goods is one
thousand dollars ($1,000) or more at the time of delivery;

(C) The goods are not consumer goods immediately before delivery; and

(D) The transaction does not create a security interest that secures an
obligation.

(21) “Consignor” means a person that delivers goods to a consignee in a
consignment.

(22) “Consumer debtor” means a debtor in a consumer transaction.

(23) “Consumer goods” means goods that are used or bought for use
primarily for personal, family, or household purposes.

(24) “Consumer-goods transaction” means a consumer transaction in
which:

(A) An individual incurs an obligation primarily for personal, family, or
household purposes; and
(B) A security interest in consumer goods secures the obligation.

(25) “Consumer obligor” means an obligor who is an individual and who
incurred the obligation as part of a transaction entered into primarily for
personal, family, or household purposes.

(26) “Consumer transaction” means a transaction in which (i) an indi-
vidual incurs an obligation primarily for personal, family, or household
purposes, (ii) a security interest secures the obligation, and (iii) the collateral
is held or acquired primarily for personal, family, or household purposes. The
term includes consumer-goods transactions.

(27) “Continuation statement” means an amendment of a financing state-
ment which:

(A) Identifies, by its file number, the initial financing statement to
which it relates; and

(B) Indicates that it is a continuation statement for, or that it is filed to
continue the effectiveness of, the identified financing statement.

(28) “Debtor” means:

(A) A person having an interest, other than a security interest or other
lien, in the collateral, whether or not the person is an obligor;

(B) A seller of accounts, chattel paper, payment intangibles, or promis-
sory notes; or

(C) A consignee.

(29) “Deposit account” means a demand, time, savings, passbook, or
similar account maintained with a bank. The term does not include invest-
ment property or accounts evidenced by an instrument.

(30) “Document” means a document of title or a receipt of the type
described in § 47-7-201(b).

(31) “Electronic chattel paper” means chattel paper evidenced by a record
or records consisting of information stored in an electronic medium.

(32) “Encumbrance” means a right, other than an ownership interest, in
real property. The term includes mortgages and other liens on real property.

(33) “Equipment” means goods other than inventory, farm products, or
consumer goods.

(34) “Farm products” means goods, other than standing timber, with
respect to which the debtor is engaged in a farming operation and which are:

(A) Crops grown, growing, or to be grown, including:
(i) Crops produced on trees, vines, and bushes; and
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(i1) Aquatic goods produced in aquacultural operations;
(B) Livestock, born or unborn, including aquatic goods produced in
aquacultural operations;
(C) Supplies used or produced in a farming operation; or
(D) Products of crops or livestock in their unmanufactured states.

(85) “Farming operation” means raising, cultivating, propagating, fatten-
ing, grazing, or any other farming, livestock, or aquacultural operation.

(36) “File number” means the number (or book and page number, if
applicable, for a record described in § 47-9-502(b)) assigned to an initial
financing statement pursuant to § 47-9-519(a).

(37) “Filing office” means an office designated in § 47-9-501 as the place
to file a financing statement.

(38) “Filing-office rule” means a rule adopted pursuant to § 47-9-526.

(39) “Financing statement” means a record or records composed of an
initial financing statement and any filed record relating to the initial
financing statement.

(40) “Fixture filing” means the filing of a financing statement covering
goods that are or are to become fixtures and satisfying § 47-9-502(a) and (b).
The term includes the filing of a financing statement covering goods of a
transmitting utility which are or are to become fixtures.

(41) “Fixtures” means goods that have become so related to particular real
property that an interest in them arises under real property law.

(42) “General intangible” means any personal property, including things
in action, other than accounts, chattel paper, commercial tort claims, deposit
accounts, documents, goods, instruments, investment property, letter-of-
credit rights, letters of credit, money, and oil, gas, or other minerals before
extraction. The term includes payment intangibles and software.

(43) “Good faith” means honesty in fact and the observance of reasonable
commercial standards of fair dealing.

(44) “Goods” means all things that are movable when a security interest
attaches. The term includes (i) fixtures, (ii) standing timber that is to be cut
and removed under a conveyance or contract for sale, (iii) the unborn young
of animals, (iv) crops grown, growing, or to be grown, even if the crops are
produced on trees, vines, or bushes, and (v) manufactured homes. The term
also includes a computer program embedded in goods and any supporting
information provided in connection with a transaction relating to the
program if (i) the program is associated with the goods in such a manner that
it customarily is considered part of the goods, or (ii) by becoming the owner
of the goods, a person acquires a right to use the program in connection with
the goods. The term does not include a computer program embedded in goods
that consist solely of the medium in which the program is embedded. The
term also does not include accounts, chattel paper, commercial tort claims,
deposit accounts, documents, general intangibles, instruments, investment
property, letter-of-credit rights, letters of credit, money, or oil, gas, or other
minerals before extraction.

(45) “Governmental unit” means a subdivision, agency, department,
county, parish, municipality, or other unit of the government of the United
States, a state, or a foreign country. The term includes an organization
having a separate corporate existence if the organization is eligible to issue
debt on which interest is exempt from income taxation under the laws of the
United States.
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(46) “Health-care-insurance receivable” means an interest in or claim
under a policy of insurance which is a right to payment of a monetary
obligation for health-care goods or services provided or to be provided.

(47) “Instrument” means a negotiable instrument or any other writing
that evidences a right to the payment of a monetary obligation, is not itself
a security agreement or lease, and is of a type that in ordinary course of
business is transferred by delivery with any necessary endorsement or
assignment. The term does not include (i) investment property, (ii) letters of
credit, or (iii) writings that evidence a right to payment arising out of the use
of a credit or charge card or information contained on or for use with the
card.

(48) “Inventory” means goods, other than farm products, which:

(A) Are leased by a person as lessor;

(B) Are held by a person for sale or lease or to be furnished under a
contract of service;

(C) Are furnished by a person under a contract of service; or

(D) Consist of raw materials, work in process, or materials used or
consumed in a business.

(49) “Investment property” means a security, whether certificated or
uncertificated, security entitlement, securities account, commodity contract,
or commodity account.

(50) “Jurisdiction of organization,” with respect to a registered organiza-
tion, means the jurisdiction under whose law the organization is formed or
organized.

(51) “Letter-of-credit right” means a right to payment or performance
under a letter of credit, whether or not the beneficiary has demanded or is at
the time entitled to demand payment or performance. The term does not
include the right of a beneficiary to demand payment or performance under
a letter of credit.

(52) “Lien creditor” means:

(A) A creditor that has acquired a lien on the property involved by
attachment, levy, or the like;

(B) An assignee for benefit of creditors from the time of assignment;

(C) Atrustee in bankruptcy from the date of the filing of the petition; or

(D) A receiver in equity from the time of appointment.

(53) “Manufactured home” means a structure, transportable in one (1) or
more sections, which, in the traveling mode, is eight (8') body feet or more in
width or forty (40’) body feet or more in length, or, when erected on site, is
three hundred twenty (320) or more square feet, and which is built on a
permanent chassis and designed to be used as a dwelling with or without a
permanent foundation when connected to the required utilities, and includes
the plumbing, heating, air-conditioning, and electrical systems contained
therein. The term includes any structure that meets all of the requirements
of this subdivision (a)(53), except the size requirements and with respect to
which the manufacturer voluntarily files a certification required by the
United States secretary of housing and urban development and complies
with the standards established under title 42 of the United States Code.

(54) “Manufactured-home transaction” means a secured transaction:

(A) That creates a purchase-money security interest in a manufactured
home, other than a manufactured home held as inventory; or
(B) In which a manufactured home, other than a manufactured home
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held as inventory, is the primary collateral.

(65) “Mortgage” means a consensual interest in real property, including
fixtures, which secures payment or performance of an obligation.

(56) “New debtor” means a person that becomes bound as debtor under
§ 47-9-203(d) by a security agreement previously entered into by another
person.

(57) “New value” means (i) money, (i1) money’s worth in property, services,
or new credit, or (iii) release by a transferee of an interest in property
previously transferred to the transferee. The term does not include an
obligation substituted for another obligation.

(58) “Noncash proceeds” means proceeds other than cash proceeds.

(59) “Obligor” means a person that, with respect to an obligation secured
by a security interest in or an agricultural lien on the collateral, (i) owes
payment or other performance of the obligation, (ii) has provided property
other than the collateral to secure payment or other performance of the
obligation, or (iii) is otherwise accountable in whole or in part for payment or
other performance of the obligation. The term does not include issuers or
nominated persons under a letter of credit.

(60) “Original debtor,” except as used in § 47-9-310(c), means a person
that, as debtor, entered into a security agreement to which a new debtor has
become bound under § 47-9-203(d).

(61) “Payment intangible” means a general intangible under which the
account debtor’s principal obligation is a monetary obligation.

(62) “Person related to,” with respect to an individual, means:

(A) The spouse of the individual,

(B) A brother, brother-in-law, sister, or sister-in-law of the individual,

(C) An ancestor or lineal descendant of the individual or the individu-
al’s spouse; or

(D) Any other relative, by blood or marriage, of the individual or the
individual’s spouse who shares the same home with the individual.

(63) “Person related to,” with respect to an organization, means:

(A) A person directly or indirectly controlling, controlled by, or under
common control with the organization;

(B) An officer or director of, or a person performing similar functions
with respect to, the organization;

(C) An officer or director of, or a person performing similar functions

with respect to, a person described in subdivision (63)(A);

(D) The spouse of an individual described in subdivision (63)(A),

(63)(B), or (63)(C); or

(E) An individual who is related by blood or marriage to an individual
described in subdivision (63)(A), (63)(B), (63)(C), or (63)(D) and shares the
same home with the individual.

(64) “Proceeds,” except as used in § 47-9-609(b), means the following
property:

(A) Whatever is acquired upon the sale, lease, license, exchange, or
other disposition of collateral,

(B) Whatever is collected on, or distributed on account of, collateral,;

(C) Rights arising out of collateral;

(D) To the extent of the value of collateral, claims arising out of the loss,
nonconformity, or interference with the use of, defects or infringement of
rights in, or damage to, the collateral; or
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(E) To the extent of the value of collateral and to the extent payable to
the debtor or the secured party, insurance payable by reason of the loss or
nonconformity of, defects or infringement of rights in, or damage to, the
collateral.

(65) “Promissory note” means an instrument that evidences a promise to
pay a monetary obligation, does not evidence an order to pay, and does not
contain an acknowledgment by a bank that the bank has received for deposit
a sum of money or funds.

(66) “Proposal” means a record authenticated by a secured party which
includes the terms on which the secured party is willing to accept collateral
in full or partial satisfaction of the obligation it secures pursuant to
§§ 47-9-620, 47-9-621, and 47-9-622.

(67) “Public-finance transaction” means a secured transaction in connec-
tion with which:

(A) Debt securities are issued,;

(B) All or a portion of the securities issued have an initial stated
maturity of at least twenty (20) years; and

(C) The debtor, obligor, secured party, account debtor or other person
obligated on collateral, assignor or assignee of a secured obligation, or
assignor or assignee of a security interest is a state or a governmental unit
of a state.

(68) “Public organic record” means a record that is available to the public
for inspection and is:

(A) A record consisting of the record initially filed with or issued by a
state or the United States to form or organize an organization and any
record filed with or issued by the state or the United States which amends
or restates the initial record;

(B) An organic record of a business trust consisting of the record
initially filed with a state and any record filed with the state which
amends or restates the initial record, if a statute of the state governing
business trusts requires that the record be filed with the state; or

(C) A record consisting of legislation enacted by the legislature of a
state or the congress of the United States which forms or organizes an
organization, any record amending the legislation, and any record filed
with or issued by the state or the United States which amends or restates
the name of the organization.

(69) “Pursuant to commitment,” with respect to an advance made or other
value given by a secured party, means pursuant to the secured party’s
obligation, whether or not a subsequent event of default or other event not
within the secured party’s control has relieved or may relieve the secured
party from its obligation.

(70) “Record,” except as used in “for record,” “of record,” “record or legal
title,” and “record owner,” means information that is inscribed on a tangible
medium or which is stored in an electronic or other medium and is
retrievable in perceivable form.

(71) “Registered organization” means an organization formed or orga-
nized solely under the law of a single state or the United States by the filing
of a public organic record with, the issuance of a public organic record by, or
the enactment of legislation by the state or the United States. The term
includes a business trust that is formed or organized under the law of a
single state if a statute of the state governing business trusts requires that
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the business trust’s organic record be filed with the state.

(72) “Secondary obligor” means an obligor to the extent that:

(A) The obligor’s obligation is secondary; or

(B) The obligor has a right of recourse with respect to an obligation
secured by collateral against the debtor, another obligor, or property of
either.

(73) “Secured party” means:

(A) Aperson in whose favor a security interest is created or provided for
under a security agreement, whether or not any obligation to be secured is
outstanding;

(B) A person that holds an agricultural lien;

(C) A consignor;

(D) A person to which accounts, chattel paper, payment intangibles, or
promissory notes have been sold;

(E) A trustee, indenture trustee, agent, collateral agent or other repre-
sentative in whose favor a security interest or agricultural lien is created
or provided for; or

(F) A person that holds a security interest arising under § 47-2-401, §
47-2-505, § 47-2-7T11(3), § 47-2A-508(5), § 47-4-210, or § 47-5-118.

(74) “Security agreement” means an agreement that creates or provides
for a security interest.

(75) “Send,” in connection with a record or notification, means:

(A) To deposit in the mail, deliver for transmission, or transmit by any
other usual means of communication, with postage or cost of transmission
provided for, addressed to any address reasonable under the circum-
stances; or

(B) To cause the record or notification to be received within the time
that it would have been received if properly sent under subdivision (75)(A).
(76) “Software” means a computer program and any supporting informa-

tion provided in connection with a transaction relating to the program. The
term does not include a computer program that is included in the definition
of goods.

(77) “State” means a state of the United States, the District of Columbia,
Puerto Rico, the United States Virgin Islands, or any territory or insular
possession subject to the jurisdiction of the United States.

(78) “Supporting obligation” means a letter-of-credit right or secondary
obligation that supports the payment or performance of an account, chattel
paper, a document, a general intangible, an instrument, or investment
property.

(79) “Tangible chattel paper” means chattel paper evidenced by a record
or records consisting of information that is inscribed on a tangible medium.

(80) “Termination statement” means an amendment of a financing state-
ment which:

(A) Identifies, by its file number, the initial financing statement to
which it relates; and

(B) Indicates either that it is a termination statement or that the
identified financing statement is no longer effective.

(81) “Transmitting utility” means a person primarily engaged in the
business of:

(A) Operating a railroad, subway, street railway, or trolley bus;

(B) Transmitting communications electrically, electromagnetically, or
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(b) Definitions in other chapters. “Control” as provided in § 47-7-106

and the following definitions in other chapters apply to this chapter:

“Applicant”

“Beneficiary”

“Broker”

“Certificated security”
“Check”

“Clearing corporation”
“Contract for sale”
“Customer”

“Entitlement holder”
“Financial asset”

“Holder in due course”
“Issuer” (with respect to a letter of
credit or letter-of-credit right)
“Issuer” (with respect to a security)
“Issuer” (with respect to a document
of title)

“Lease”

“Lease agreement”

“Lease contract”

“Leasehold interest”

“Lessee”

“Lessee in ordinary course of
business”

“Lessor”

“Lessor’s residual interest”
“Letter of credit”

“Merchant”

“Negotiable instrument”
“Nominated person”

“Note”

“Proceeds of a letter of credit”
“Prove”

“Sale”

“Securities account”
“Securities intermediary”
“Security”

“Security certificate”
“Security entitlement”
“Uncertificated security”

§ 47-5-102
§ 47-5-102
§ 47-8-102
§ 47-8-102
§ 47-3-104
§ 47-8-102
§ 47-2-106
§ 47-4-104
§ 47-8-102
§ 47-8-102
§ 47-3-302

§ 47-5-102
§ 47-8-201

§ 47-7-102

§ 47-2A-103
§ 47-2A-103
§ 47-2A-103
§ 47-2A-103
§ 47-2A-103

§ 47-2A-103
§ 47-2A-103
§ 47-2A-103
§ 47-5-102
§ 47-2-104
§ 47-3-104
§ 47-5-102
§ 47-3-104
§ 47-5-114
§ 47-3-103
§ 47-2-106
§ 47-8-501
§ 47-8-102
§ 47-8-102
§ 47-8-102
§ 47-8-102
§ 47-8-102

(c) Chapter 1 definitions and principles. Chapter 1 contains general
definitions and principles of construction and interpretation applicable
throughout this chapter.
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47-9-105. Control of electronic chattel paper.

(a) General rule: control of electronic chattel paper. A secured party
has control of electronic chattel paper if a system employed for evidencing the
transfer of interests in the chattel paper reliably establishes the secured party
as the person to which the chattel paper was assigned.

(b) Specific facts giving control. A system satisfies subsection (a) if the
record or records comprising the chattel paper are created, stored, and
assigned in such a manner that:

(1) A single authoritative copy of the record or records exists which is
unique, identifiable and, except as otherwise provided in subdivisions (b)(4),
(5), and (6), unalterable;

(2) The authoritative copy identifies the secured party as the assignee of
the record or records;

(38) The authoritative copy is communicated to and maintained by the
secured party or its designated custodian;

(4) Copies or amendments that add or change an identified assignee of the
authoritative copy can be made only with the consent of the secured party;

(5) Each copy of the authoritative copy and any copy of a copy is readily
identifiable as a copy that is not the authoritative copy; and

(6) Any amendment of the authoritative copy is readily identifiable as
authorized or unauthorized.

47-9-307. Location of debtor

(a) “Place of business.” In this section, “place of business” means a place
where a debtor conducts its affairs.

(b) Debtor’s location: general rules. Except as otherwise provided in this
section, the following rules determine a debtor’s location:

(1) A debtor who is an individual is located at the individual’s principal
residence.

(2) A debtor that is an organization and has only one (1) place of business
is located at its place of business.

(3) A debtor that is an organization and has more than one (1) place of
business is located at its chief executive office.

(¢) Limitation of applicability of subsection (b). Subsection (b) applies
only if a debtor’s residence, place of business, or chief executive office, as
applicable, is located in a jurisdiction whose law generally requires informa-
tion concerning the existence of a nonpossessory security interest to be made
generally available in a filing, recording, or registration system as a condition
or result of the security interest’s obtaining priority over the rights of a lien
creditor with respect to the collateral. If subsection (b) does not apply, the
debtor is located in the District of Columbia.

(d) Continuation of location: cessation of existence, etc. A person that
ceases to exist, have a residence, or have a place of business continues to be
located in the jurisdiction specified by subsections (b) and (c).

(e) Location of registered organization organized under state law. A
registered organization that is organized under the law of a state is located in
that state.

(f) Location of registered organization organized under federal law;
bank branches and agencies. Except as otherwise provided in subsection
(i), a registered organization that is organized under the law of the United
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States and a branch or agency of a bank that is not organized under the law of
the United States or a state are located:

(1) In the state that the law of the United States designates, if the law
designates a state of location;

(2) In the state that the registered organization, branch, or agency
designates, if the law of the United States authorizes the registered
organization, branch, or agency to designate its state of location, including
by designating its main office, home office, or other comparable office; or

(3) In the District of Columbia, if neither subdivision (f)(1) nor (f)(2)
applies.

(g) Continuation of location: change in status of registered
organization. A registered organization continues to be located in the
jurisdiction specified by subsection (e) or (f) notwithstanding:

(1) The suspension, revocation, forfeiture, or lapse of the registered
organization’s status as such in its jurisdiction of organization; or

(2) The dissolution, winding up, or cancellation of the existence of the
registered organization.

(h) Location of United States. The United States is located in the District
of Columbia.

(i) Location of foreign bank branch or agency if licensed in only one
state. A branch or agency of a bank that is not organized under the law of the
United States or a state is located in the state in which the branch or agency
is licensed, if all branches and agencies of the bank are licensed in only one (1)
state.

(j) Location of foreign air carrier. A foreign air carrier under the Federal
Aviation Act of 1958, as amended, is located at the designated office of the
agent upon which service of process may be made on behalf of the carrier.

(k) Section applies only to this part. This section applies only for
purposes of this part.

47-9-311. Perfection of security interests in property subject to cer-
tain statutes, regulations, and treaties.

(a) Security interest subject to other law. Except as otherwise provided
in subsection (d), the filing of a financing statement is not necessary or effective
to perfect a security interest in property subject to:

(1) A statute, regulation, or treaty of the United States whose require-
ments for a security interest’s obtaining priority over the rights of a lien
creditor with respect to the property preempt § 47-9-310(a);

(2)(A) A certificate-of-title statute of this state, covering automobiles,

trailers, mobile homes, vehicles or the like, which provides for a security

interest to be indicated on a certificate of title as a condition or result of
perfection, under title 55, chapter 3, or
(B) Section 55-3-126(f), which allows temporary perfection; or

(38) A statute of another jurisdiction which provides for a security interest
to be indicated on a certificate of title as a condition or result of the security
interest’s obtaining priority over the rights of a lien creditor with respect to
the property.

(b) Compliance with other law. Compliance with the requirements of a
statute, regulation, or treaty described in subsection (a) for obtaining priority
over the rights of a lien creditor is equivalent to the filing of a financing
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statement under this chapter. Except as otherwise provided in subsection (d)
and § 47-9-313 and § 47-9-316(d) and (e) for goods covered by a certificate of
title, a security interest in property subject to a statute, regulation, or treaty
described in subsection (a) may be perfected only by compliance with those
requirements, and a security interest so perfected remains perfected notwith-
standing a change in the use or transfer of possession of the collateral.

(¢) Duration and renewal of perfection. Except as otherwise provided in
subsection (d) and § 47-9-316(d) and (e), duration and renewal of perfection of
a security interest perfected by compliance with the requirements prescribed
by a statute, regulation, or treaty described in subsection (a) are governed by
the statute, regulation, or treaty. In other respects, the security interest is
subject to this chapter.

(d) Inapplicability to certain inventory. During any period in which
collateral subject to a statute specified in subdivision (a)(2) is inventory held
for sale or lease by a person or leased by that person as lessor and that person
is in the business of selling goods of that kind, this section does not apply to a
security interest in that collateral created by that person.

47-9-316. Effect of change in governing law.

(a) General rule: effect on perfection of change in governing law. A
security interest perfected pursuant to the law of the jurisdiction designated in
§ 47-9-301(1) or § 47-9-305(c) remains perfected until the earliest of:

(1) The time perfection would have ceased under the law of that
jurisdiction;

(2) The expiration of four (4) months after a change of the debtor’s location
to another jurisdiction; or

(8) The expiration of one (1) year after a transfer of collateral to a person
that thereby becomes a debtor and is located in another jurisdiction.

(b) Security interest perfected or unperfected under law of new
jurisdiction. If a security interest described in subsection (a) becomes
perfected under the law of the other jurisdiction before the earliest time or
event described in that subsection (a), it remains perfected thereafter. If the
security interest does not become perfected under the law of the other
jurisdiction before the earliest time or event, it becomes unperfected and is
deemed never to have been perfected as against a purchaser of the collateral
for value.

(c) Possessory security interest in collateral moved to new
jurisdiction. A possessory security interest in collateral, other than goods
covered by a certificate of title and as-extracted collateral consisting of goods,
remains continuously perfected if:

(1) The collateral is located in one (1) jurisdiction and subject to a security
interest perfected under the law of that jurisdiction;

(2) Thereafter the collateral is brought into another jurisdiction; and

(8) Upon entry into the other jurisdiction, the security interest is per-
fected under the law of the other jurisdiction.

(d) Goods covered by certificate of title from this state. Except as
otherwise provided in subsection (e), a security interest in goods covered by a
certificate of title which is perfected by any method under the law of another
jurisdiction when the goods become covered by a certificate of title from this
state remains perfected until the security interest would have become unper-
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fected under the law of the other jurisdiction had the goods not become so
covered.

(e) When subsection (d) security interest becomes unperfected
against purchasers. A security interest described in subsection (d) becomes
unperfected as against a purchaser of the goods for value and is deemed never
to have been perfected as against a purchaser of the goods for value if the
applicable requirements for perfection under § 47-9-311(b) or § 47-9-313 are
not satisfied before the earlier of:

(1) The time the security interest would have become unperfected under
the law of the other jurisdiction had the goods not become covered by a
certificate of title from this state; or

(2) The expiration of four (4) months after the goods had become so
covered.

(f) Change in jurisdiction of bank, issuer, nominated person, secu-
rities intermediary, or commodity intermediary. A security interest in
deposit accounts, letter-of-credit rights, or investment property which is
perfected under the law of the bank’s jurisdiction, the issuer’s jurisdiction, a
nominated person’s jurisdiction, the securities intermediary’s jurisdiction, or
the commodity intermediary’s jurisdiction, as applicable, remains perfected
until the earlier of:

(1) The time the security interest would have become unperfected under
the law of that jurisdiction; or

(2) The expiration of four (4) months after a change of the applicable
jurisdiction to another jurisdiction.

(g) Subsection (f) security interest perfected or unperfected under
law of new jurisdiction. If a security interest described in subsection (f)
becomes perfected under the law of the other jurisdiction before the earlier of
the time or the end of the period described in that subsection (f), it remains
perfected thereafter. If the security interest does not become perfected under
the law of the other jurisdiction before the earlier of that time or the end of that
period, it becomes unperfected and is deemed never to have been perfected as
against a purchaser of the collateral for value.

(h) Effect on filed financing statement of change in governing law.
The following rules apply to collateral to which a security interest attaches
within four (4) months after the debtor changes its location to another
jurisdiction:

(1) A financing statement filed before the change pursuant to the law of
the jurisdiction designated in § 47-9-301(1) or § 47-9-305(c) is effective to
perfect a security interest in the collateral if the financing statement would
have been effective to perfect a security interest in the collateral had the
debtor not changed its location.

(2) If a security interest perfected by a financing statement that is
effective under subdivision (h)(1) becomes perfected under the law of the
other jurisdiction before the earlier of the time the financing statement
would have become ineffective under the law of the jurisdiction designated in
§ 47-9-301(1) or § 47-9-305(c) or the expiration of the four-month period, it
remains perfected thereafter. If the security interest does not become
perfected under the law of the other jurisdiction before the earlier time or
event, it becomes unperfected and is deemed never to have been perfected as
against a purchaser of the collateral for value.

(i) Effect of change in governing law on financing statement filed
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against original debtor. If a financing statement naming an original debtor
is filed pursuant to the law of the jurisdiction designated in § 47-9-301(1) or
§ 47-9-305(c) and the new debtor is located in another jurisdiction, the

following rules apply:

(1) The financing statement is effective to perfect a security interest in
collateral acquired by the new debtor before, and within four (4) months
after, the new debtor becomes bound under § 47-9-203(d), if the financing
statement would have been effective to perfect a security interest in the
collateral had the collateral been acquired by the original debtor.

(2) A security interest perfected by the financing statement and which
becomes perfected under the law of the other jurisdiction before the earlier
of the time the financing statement would have become ineffective under the
law of the jurisdiction designated in § 47-9-301(1) or § 47-9-305(c) or the
expiration of the four-month period remains perfected thereafter. A security
interest that is perfected by the financing statement but which does not
become perfected under the law of the other jurisdiction before the earlier
time or event becomes unperfected and is deemed never to have been

perfected as against a purchaser of the collateral for value.

47-9-317. Interests that take priority over or take free of security

interest or agricultural lien.

(a) Conflicting security interests and rights of lien creditors. A
security interest or agricultural lien is subordinate to the rights of:

(1) A person entitled to priority under § 47-9-322; and

(2) Except as otherwise provided in subsection (e), a person that becomes

a lien creditor before the earlier of the time:

(A) The security interest or agricultural lien is perfected; or
(B) One (1) of the conditions specified in § 47-9-203(b)(3) is met and a

financing statement covering the collateral is filed.

(b) Buyers that receive delivery. Except as otherwise provided in sub-
section (e), a buyer, other than a secured party, of tangible chattel paper,
tangible documents, goods, instruments, or a certificated security takes free of
a security interest or agricultural lien if the buyer gives value and receives
delivery of the collateral without knowledge of the security interest or

agricultural lien and before it is perfected.

(c) Lessees that receive delivery. Except as otherwise provided in sub-
section (e), a lessee of goods takes free of a security interest or agricultural lien
if the lessee gives value and receives delivery of the collateral without
knowledge of the security interest or agricultural lien and before it is perfected.

(d) Licensees and buyer of certain collateral. A licensee of a general
intangible or a buyer, other than a secured party, of collateral other than
tangible chattel paper, tangible documents, goods, instruments, or a certifi-
cated security takes free of a security interest if the licensee or buyer gives
value without knowledge of the security interest and before it is perfected.

(e) Purchase-money security interest. Except as otherwise provided in
§§ 47-9-320 and 47-9-321, if a person files a financing statement with respect
to a purchase-money security interest before or within thirty (30) days after
the debtor receives delivery of the collateral, the security interest takes
priority over the rights of a buyer, lessee, or lien creditor which arise between

the time the security interest attaches and the time of filing.
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47-9-326. Priority of security interests created by new debtor.

(a) Subordination of security interest created by new debtor. Subject
to subsection (b), a security interest that is created by a new debtor in
collateral in which the new debtor has or acquires rights and is perfected solely
by a filed financing statement that would be ineffective to perfect the security
interest but for the application of § 47-9-316(1)(1) or § 47-9-508 is subordinate
to a security interest in the same collateral which is perfected other than by
such a filed financing statement.

(b) Priority under other provisions; multiple original debtors. The
other provisions of this part determine the priority among conflicting security
interests in the same collateral perfected by filed financing statements
described in subsection (a). However, if the security agreements to which a new
debtor became bound as debtor were not entered into by the same original
debtor, the conflicting security interests rank according to priority in time of
the new debtor’s having become bound.

47-9-406. Discharge of account debtor — Notification of assignment —
Identification and proof of assignment — Restrictions on
assignment of accounts, chattel paper, payment intan-
gibles, and promissory notes ineffective.

(a) Discharge of account debtor; effect of notification. Subject to
subsections (b) through (i), an account debtor on an account, chattel paper, or
a payment intangible may discharge its obligation by paying the assignor
until, but not after, the account debtor receives a notification, authenticated by
the assignor or the assignee, that the amount due or to become due has been
assigned and that payment is to be made to the assignee. After receipt of the
notification, the account debtor may discharge its obligation by paying the
assignee and may not discharge the obligation by paying the assignor.

(b) When notification ineffective. Subject to subsection (h), notification is
ineffective under subsection (a):

(1) If it does not reasonably identify the rights assigned;

(2) To the extent that an agreement between an account debtor and a
seller of a payment intangible limits the account debtor’s duty to pay a
person other than the seller and the limitation is effective under law other
than this chapter; or

(8) At the option of an account debtor, if the notification notifies the
account debtor to make less than the full amount of any installment or other
periodic payment to the assignee, even if:

(A) Only a portion of the account, chattel paper, or payment intangible
has been assigned to that assignee;

(B) A portion has been assigned to another assignee; or

(C) The account debtor knows that the assignment to that assignee is
limited.

(c) Proof of assignment. Subject to subsection (h), if requested by the
account debtor, an assignee shall seasonably furnish reasonable proof that the
assignment has been made. Unless the assignee complies, the account debtor
may discharge its obligation by paying the assignor, even if the account debtor
has received a notification under subsection (a).

(d) Term restricting assignment generally ineffective. Except as oth-
erwise provided in subsection (e) and §§ 47-2A-303 and 47-9-407, and subject
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to subsection (h), a term in an agreement between an account debtor and an
assignor or in a promissory note is ineffective to the extent that it:

(1) Prohibits, restricts, or requires the consent of the account debtor or
person obligated on the promissory note to the assignment or transfer of, or
the creation, attachment, perfection, or enforcement of a security interest in,
the account, chattel paper, payment intangible, or promissory note; or

(2) Provides that the assignment or transfer or the creation, attachment,
perfection, or enforcement of the security interest may give rise to a default,
breach, right of recoupment, claim, defense, termination, right of termina-
tion, or remedy under the account, chattel paper, payment intangible, or
promissory note.

(e) Inapplicability of subsection (d) to certain sales. Subsection (d)
does not apply to the sale of a payment intangible or promissory note, other
than a sale pursuant to a disposition under § 47-9-610 or an acceptance of
collateral under § 47-9-620.

(f) Legal restrictions on assignment generally ineffective. Except as
otherwise provided in §§ 47-2A-303 and 47-9-407 and subject to subsections
(h) and (i), a rule of law, statute, or regulation that prohibits, restricts, or
requires the consent of a government, governmental body or official, or account
debtor to the assignment or transfer of, or creation of a security interest in, an
account or chattel paper is ineffective to the extent that the rule of law, statute,
or regulation:

(1) Prohibits, restricts, or requires the consent of the government, gov-
ernmental body or official, or account debtor to the assignment or transfer of,
or the creation, attachment, perfection, or enforcement of a security interest
in the account or chattel paper; or

(2) Provides that the assignment or transfer or the creation, attachment,
perfection, or enforcement of the security interest may give rise to a default,
breach, right of recoupment, claim, defense, termination, right of termina-
tion, or remedy under the account or chattel paper.

(g) Subdivision (b)(3) not waivable. Subject to subsection (h), an account
debtor may not waive or vary its option under subdivision (b)(3).

(h) Rule for individual under other law. This section is subject to law
other than this chapter which establishes a different rule for an account debtor
who is an individual and who incurred the obligation primarily for personal,
family, or household purposes.

(i) Inapplicability to health-care-insurance receivable. This section
does not apply to an assignment of a health-care-insurance receivable.

(j) Section prevails over specified inconsistent law. This section pre-
vails over any inconsistent provisions of an existing or future statute, rule, or
regulation of this state unless the provision is contained in a statute of this
state, refers expressly to this section and states that the provision prevails over
this section.

47-9-408. Restrictions on assignment of promissory notes, health-care-
insurance receivables, and certain general intangibles
ineffective.

(a) Term restricting assignment generally ineffective. Except as oth-
erwise provided in subsection (b), a term in a promissory note or in an
agreement between an account debtor and a debtor which relates to a
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health-care-insurance receivable or a general intangible, including a contract,
permit, license, or franchise, and which term prohibits, restricts, or requires
the consent of the person obligated on the promissory note or the account
debtor to, the assignment or transfer of, or creation, attachment, or perfection
of a security interest in, the promissory note, health-care-insurance receivable,
or general intangible, is ineffective to the extent that the term:

(1) Would impair the creation, attachment, or perfection of a security
interest; or

(2) Provides that the assignment or transfer or the creation, attachment,
or perfection of the security interest may give rise to a default, breach, right
of recoupment, claim, defense, termination, right of termination, or remedy
under the promissory note, health-care-insurance receivable, or general
intangible.

(b) Applicability of subsection (a) to sales of certain rights to
payment. Subsection (a) applies to a security interest in a payment intangible
or promissory note only if the security interest arises out of a sale of the
payment intangible or promissory note, other than a sale pursuant to a
disposition under § 47-9-610 or an acceptance of collateral under § 47-9-620.

(c) Legal restrictions on assignment generally ineffective. A rule of
law, statute, or regulation that prohibits, restricts, or requires the consent of a
government, governmental body or official, person obligated on a promissory
note, or account debtor to the assignment or transfer of, or creation of a
security interest in, a promissory note, health-care-insurance receivable, or
general intangible, including a contract, permit, license, or franchise between
an account debtor and a debtor, is ineffective to the extent that the rule of law,
statute, or regulation:

(1) Would impair the creation, attachment, or perfection of a security
interest; or

(2) Provides that the assignment or transfer or the creation, attachment,
or perfection of the security interest may give rise to a default, breach, right
of recoupment, claim, defense, termination, right of termination, or remedy
under the promissory note, health-care-insurance receivable, or general
intangible.

(d) Limitation on ineffectiveness under subsections (a) and (c). To
the extent that a term in a promissory note or in an agreement between an
account debtor and a debtor which relates to a health-care-insurance receiv-
able or general intangible or a rule of law, statute, or regulation described in
subsection (c) would be effective under law other than this chapter but is
ineffective under subsection (a) or (c), the creation, attachment, or perfection of
a security interest in the promissory note, health-care-insurance receivable, or
general intangible:

(1) Is not enforceable against the person obligated on the promissory note
or the account debtor;

(2) Does not impose a duty or obligation on the person obligated on the
promissory note or the account debtor;

(38) Does not require the person obligated on the promissory note or the
account debtor to recognize the security interest, pay or render performance
to the secured party, or accept payment or performance from the secured
party;

(4) Does not entitle the secured party to use or assign the debtor’s rights
under the promissory note, health-care-insurance receivable, or general
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intangible, including any related information or materials furnished to the
debtor in the transaction giving rise to the promissory note, health-care-

insurance receivable, or general intangible;

(5) Does not entitle the secured party to use, assign, possess, or have
access to any trade secrets or confidential information of the person
obligated on the promissory note or the account debtor; and

(6) Does not entitle the secured party to enforce the security interest in
the promissory note, health-care-insurance receivable, or general intangible.
(e) Section prevails over specified inconsistent law. This section

prevails over any inconsistent provisions of an existing or future statute, rule
or regulation of this state unless the provision is contained in a statute of this
state, refers expressly to this section and states that the provision prevails over

this section.

47-9-502. Contents of financing statement — Record of mortgage as
financing statement — Time of filing financing statement.

(a) Sufficiency of financing statement. Subject to subsection (b) a

financing statement is sufficient only if it:
(1) Provides the name of the debtor;

(2) Provides the name of the secured party or a representative of the

secured party; and

(3) Indicates the collateral covered by the financing statement.

(b) Real-property-related financing statements. Except as otherwise
provided in § 47-9-501(b), to be sufficient, a financing statement that covers
as-extracted collateral or timber to be cut, or which is filed as a fixture filing
and covers goods that are or are to become fixtures, must satisfy subsection (a)

and also:
(1) Indicate that it covers this type of collateral,

(2) Indicate that it is to be filed in the real property records;
(8) Provide a description of the real property to which the collateral is

related; and

(4) If the debtor does not have an interest of record in the real property,

provide the name of a record owner.

(c) Record of mortgage as financing statement. A record of a mortgage
is effective, from the date of recording, as a financing statement filed as a
fixture filing or as a financing statement covering as-extracted collateral or

timber to be cut only if:

(1) The record indicates the goods or accounts that it covers;

(2) The goods are or are to become fixtures related to the real property
described in the record or the collateral is related to the real property
described in the record and is as-extracted collateral or timber to be cut;

(8) The record satisfies the requirements for a financing statement in this

section, but:

(A) The record need not indicate that it is to be filed in the real property

records; and

(B) The record sufficiently provides the name of a debtor who is an
individual if it provides the individual name of the debtor or the surname
and first personal name of the debtor, even if the debtor is an individual to

whom § 47-9-503(a)(4) applies; and
(4) The record is duly recorded.
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(d) Filing before security agreement or attachment. A financing state-
ment may be filed before a security agreement is made or a security interest
otherwise attaches.

47-9-503. Name of debtor and secured party

(a) Sufficiency of debtor’s name. A financing statement sufficiently
provides the name of the debtor:

(1) Except as otherwise provided in subdivision (a)(3), if the debtor is a
registered organization or the collateral is held in a trust that is a registered
organization, only if the financing statement provides the name that is
stated to be the registered organization’s name on the public organic record
most recently filed with or issued or enacted by the registered organization’s
jurisdiction of organization which purports to state, amend, or restate the
registered organization’s name;

(2) Subject to subsection (f), if the collateral is being administered by the
personal representative of a decedent, only if the financing statement
provides, as the name of the debtor, the name of the decedent and, in a
separate part of the financing statement, indicates that the collateral is
being administered by a personal representative;

(3) Ifthe collateral is held in a trust that is not a registered organization,
only if the financing statement:

(A) Provides, as the name of the debtor:

(1) If the organic record of the trust specifies a name for the trust, the
name specified; or

(i1) If the organic record of the trust does not specify a name for the
trust, the name of the settlor or testator; and
(B) In a separate part of the financing statement:

(i) If the name is provided in accordance with subdivision (a)(3)(A)(1),
indicates that the collateral is held in a trust; or

(i) If the name is provided in accordance with subdivision
(a)(3)(A)(ii), provides additional information sufficient to distinguish the
trust from other trusts having one (1) or more of the same settlors or the
same testator and indicates that the collateral is held in a trust, unless
the additional information so indicates;

(4) Subject to subsection (g), if the debtor is an individual to whom this
state has issued a driver license or a photo identification license (pursuant to
§ 55-50-336) that has not expired, only if the financing statement provides
the name of the individual which is indicated on the driver license or photo
identification license;

(5) Ifthe debtor is an individual to whom subdivision (a)(4) does not apply,
only if the financing statement provides the individual name of the debtor or
the surname and first personal name of the debtor; and

(6) In other cases:

(A) If the debtor has a name, only if the financing statement provides
the organizational name of the debtor; and
(B) If the debtor does not have a name, only if it provides the names of
the partners, members, associates, or other persons comprising the debtor,
in a manner that each name provided would be sufficient if the person
named were the debtor.
(b) Additional debtor-related information. A financing statement that
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provides the name of the debtor in accordance with subsection (a) is not
rendered ineffective by the absence of:
(1) A trade name or other name of the debtor; or
(2) Unless required under subdivision (a)(6)(B), names of partners, mem-
bers, associates, or other persons comprising the debtor.

(c) Debtor’s trade name insufficient. A financing statement that provides
only the debtor’s trade name does not sufficiently provide the name of the
debtor.

(d) Representative capacity. Failure to indicate the representative capac-
ity of a secured party or representative of a secured party does not affect the
sufficiency of a financing statement.

(e) Multiple debtors and secured parties. A financing statement may
provide the name of more than one (1) debtor and the name of more than one
(1) secured party.

(f) Name of decedent. The name of the decedent indicated on the order
appointing the personal representative of the decedent issued by the court
having jurisdiction over the collateral is sufficient as the “name of the
decedent” under subsection (a)(2).

(g) Multiple driver licenses or photo identification licenses. If this
state has issued to an individual more than one (1) driver license or photo
identification license of a kind described in subdivision (a)(4), the one that was
issued most recently is the one to which subdivision (a)(4) refers.

(h) Definition. In this section, the “name of the settlor or testator” means:

(1) If the settlor is a registered organization, the name that is stated to
be the settlor’s name on the public organic record most recently filed with
or issued or enacted by the settlor’s jurisdiction of organization which
purports to state, amend, or restate the settlor’s name; or

(2) In other cases, the name of the settlor or testator indicated in the
trust’s organic record.

47-9-507. Effect of certain events of effectiveness of financing state-
ment.

(a) Disposition. A filed financing statement remains effective with respect
to collateral that is sold, exchanged, leased, licensed, or otherwise disposed of
and in which a security interest or agricultural lien continues, even if the
secured party knows of or consents to the disposition.

(b) Information becoming seriously misleading. Except as otherwise
provided in subsection (c) and § 47-9-508, a financing statement is not
rendered ineffective if, after the financing statement is filed, the information
provided in the financing statement becomes seriously misleading under
§ 47-9-506.

(c) Change in debtor’s name. If the name that a filed financing statement
provides for a debtor becomes insufficient as the name of the debtor under
§ 47-9-503(a) so that the financing statement becomes seriously misleading
under § 47-9-506:

(1) The financing statement is effective to perfect a security interest in
collateral acquired by the debtor before, or within four (4) months after, the
filed financing statement becomes seriously misleading; and

(2) The financing statement is not effective to perfect a security interest in
collateral acquired by the debtor more than four (4) months after the filed
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financing statement becomes seriously misleading, unless an amendment to
the financing statement which renders the financing statement not seriously
misleading is filed within four (4) months after the financing statement
became seriously misleading.

47-9-515. Duration and effectiveness of financing statement; effect of
lapsed financing statement.

(a) Five-year effectiveness. Except as otherwise provided in subsections
(b), (e), (f) and (g), a filed financing statement is effective for a period of five (5)
years after the date of filing.

(b) Public-finance or manufactured-home transaction. Except as oth-
erwise provided in subsections (e), (f), and (g), an initial financing statement
filed in connection with a public-finance transaction or manufactured-home
transaction is effective for a period of thirty (30) years after the date of filing
if it indicates that it is filed in connection with a public-finance transaction or
manufactured-home transaction.

(c) Lapse and continuation of financing statement. The effectiveness of
a filed financing statement lapses on the expiration of the period of its
effectiveness unless before the lapse a continuation statement is filed pursuant
to subsection (d). Upon lapse, a financing statement ceases to be effective and
any security interest or agricultural lien that was perfected by the financing
statement becomes unperfected, unless the security interest is perfected
otherwise. If the security interest or agricultural lien becomes unperfected
upon lapse, it is deemed never to have been perfected as against a purchaser
of the collateral for value.

(d) When continuation statement may be filed. A continuation state-
ment may be filed only within six (6) months before the expiration of the
five-year period specified in subsection (a) or the 30-year period specified in
subsection (b), whichever is applicable.

(e) Effect of filing continuation statement. Except as otherwise pro-
vided in § 47-9-510, upon timely filing of a continuation statement, the
effectiveness of the initial financing statement continues for a period of five (5)
years commencing on the day on which the financing statement would have
become ineffective in the absence of the filing. Upon the expiration of the
five-year period, the financing statement lapses in the same manner as
provided in subsection (c), unless, before the lapse, another continuation
statement is filed pursuant to subsection (d). Succeeding continuation state-
ments may be filed in the same manner to continue the effectiveness of the
initial financing statement.

(f) Transmitting utility financing statement. If a debtor is a transmit-
ting utility and a filed initial financing statement so indicates, the financing
statement is effective until a termination statement is filed.

(g) Record of mortgage as financing statement. A record of a mortgage
that is effective as a financing statement filed as a fixture filing under
§ 47-9-502(c) remains effective as a financing statement filed as a fixture filing
until the mortgage is released or satisfied of record or its effectiveness
otherwise terminates as to the real property.

47-9-516. What constitutes filing — Effectiveness of filing.

(a) What constitutes filing. Except as otherwise provided in subsection
(b), communication of a record to a filing office and tender of the filing fee or



Page: 46 Date: 11/18/13 Time: 1:34:35
Path: @psc3912/nep_usa_pri/XPRIMARY/STATUTES/TN_IS/ep_PRIMARYtn_statutes_codebillv2

46

acceptance of the record by the filing office constitutes filing.

(b) Refusal to accept record; filing does not occur. Filing does not occur
with respect to a record that a filing office refuses to accept because:

(1) The record is not communicated by a method or medium of communi-
cation authorized by the filing office;

(2) The amount that is tendered is not equal to or greater than the sum of
the applicable filing fee plus recording tax under § 67-4-409(b), if any, based
on the representation of indebtedness required thereunder;

(3) The filing office is unable to index the record because:

(A) In the case of an initial financing statement, the record does not
provide a name for the debtor;
(B) In the case of an amendment or information statement, the record:
(i) Does not identify the initial financing statement as required by
§ 47-9-512 or § 47-9-518, as applicable; or
(i1) Identifies an initial financing statement whose effectiveness has
lapsed under § 47-9-515;
(C) In the case of an initial financing statement that provides the name

of a debtor identified as an individual or an amendment that provides a

name of a debtor identified as an individual which was not previously

provided in the financing statement to which the record relates, the record
does not identify the debtor’s surname; or
(D) In the case of a record filed in the filing office described in

§ 47-9-501(a)(1), the record does not provide the name of the debtor and a

sufficient description of the real property to which it relates;

(4) In the case of an initial financing statement or an amendment that
adds a secured party of record, the record does not provide a name and
mailing address for the secured party of record;

(5) In the case of an initial financing statement or an amendment that
provides a name of a debtor which was not previously provided in the
financing statement to which the amendment relates, the record does not:

(A) Provide a mailing address for the debtor; or
(B) Indicate whether the name provided as the name of the debtor is the
name of an individual or an organization;

(6) Inthe case of an assignment reflected in an initial financing statement
under § 47-9-514(a) or an amendment filed under § 47-9-514(b), the record
does not provide a name and mailing address for the assignee;

(7) In the case of a continuation statement, the record is not filed within
the six-month period prescribed by § 47-9-515(d); or

(8) The record does not contain, either on its face or in an accompanying
sworn statement, the language required under § 67-4-409(b)(5)(C) with
respect to the recording tax imposed under § 67-4-409(b), if any.

(¢c) Rules applicable to subsection (b). For purposes of subsection (b):

(1) A record does not provide information if the filing office is unable to
read or decipher the information; and

(2) Arecord that does not indicate that it is an amendment or identify an
initial financing statement to which it relates, as required by § 47-9-512,
§ 47-9-514, or § 47-9-518, is an initial financing statement.

(d) Refusal to accept record; record effective as filed record. A record
that is communicated to the filing office with tender of the filing fee, but which
the filing office refuses to accept for a reason other than one set forth in
subsection (b), is effective as a filed record except as against a purchaser of the
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collateral which gives value in reasonable reliance upon the absence of the
record from the files.

47-9-518. Claim concerning inaccurate or wrongfully filed record.

(a) Statement with respect to record indexed under person’s name.
A person may file in the filing office an information statement with respect to
a record indexed there under the person’s name if the person believes that the
record is inaccurate or was wrongfully filed.

(b) Contents of statement under subsection (a): An information state-
ment under subsection (a) must:

(1) Identify the record to which it relates by the file number assigned to
the initial financing statement to which the record relates;

(2) Indicate that it is an information statement; and

(3) Provide the basis for the person’s belief that the record is inaccurate
and indicate the manner in which the person believes the record should be
amended to cure any inaccuracy or provide the basis for the person’s belief
that the record was wrongfully filed.

(c) Statement by secured party of record. A person may file in the filing
office an information statement with respect to a record filed there if the person
is a secured party of record with respect to the financing statement to which
the record relates and believes that the person that filed the record was not
entitled to do so under § 47-9-509(d).

(d) Contents of statement under subsection (c). An information state-
ment under subsection (¢) must:

(1) Identify the record to which it relates by the file number assigned to
the initial financing statement to which the record relates;

(2) Indicate that it is an information statement; and

(3) Provide the basis for the person’s belief that the person that filed the
record was not entitled to do so under § 47-9-509(d).

(e) Record not affected by information statement. The filing of an
information statement does not affect the effectiveness of an initial financing
statement or other filed record.

47-9-521. Uniform form of written financing statement and amend-
ment.

(a) Initial Financing Statement Form. A filing office that accepts written
records may not refuse to accept a written initial financing statement in the
following form and format except for a reason set forth in § 47-9-516(b):
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UCG FINANCING STATEMENT

FOLLOW INSTRUCTIONS
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A, NAME & PHONE OF CONTACT AT FILER (optional)

8. E-MAIL CONTACT AT FILER {optanai)
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3. GPTIONAL FILER REFERENGE DATA:

UCC FINANCING STATEMENT (Fonm UGC1Y) (Rev. 04/20/11)
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UCE FINANCING STATEMENT ADDENDUM

FULLOW INSTRUGTIONS

8. NAME OF FIRST DEBTOR: Same 68 ine 15 ¢ 1h on Finonding Statement; f ine 15 was lef bisnk
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[ RAMES) £8) GUFFIX
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hiiem——
T ADDITICHAL SECURED PARTY'S NAME ¢t  [7] ASSIGNOR SECURED PARTY'S NAME: Provide only pog neme {11a or 115

Ha omawzanms HAME

« OR

T, IO 5 B

18 MALBKG ADURESRS

B -
12. ADDITIONAL SPACE FOR ITEM £ (Golisteral):

‘raoord] for ssconied) in e | 94 This FINANCING STATEMENT:
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o
12 BISCELLANECUS:

UCC FINANCING STATEMENT ADDENDUM (Form LICC1AG) (Rev, 04/20011)

(b) Amendment form. A filing office that accepts written records may not
refuse to accept a written record in the following form and format except for a
reason set forth in § 47-9-516(b):
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UCC FINANCING STATEMENT AMENDMENT
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47-9-607. Collection and enforcement by secured party.

(a) Collection and enforcement generally. If so agreed, and in any event
after default, a secured party:

(1) May notify an account debtor or other person obligated on collateral to
make payment or otherwise render performance to or for the benefit of the
secured party;

(2) May take any proceeds to which the secured party is entitled under
§ 47-9-315;

(3) May enforce the obligations of an account debtor or other person
obligated on collateral and exercise the rights of the debtor with respect to
the obligation of the account debtor or other person obligated on collateral to



Page: 52

Date: 11/18/13 Time: 1:34:35

Path: @psc3912/nep_usa_pri/XPRIMARY/STATUTES/TN_IS/ep_PRIMARYtn_statutes_codebillv2

52

make payment or otherwise render performance to the debtor, and with

respect to any property that secures the obligations of the account debtor or

other person obligated on the collateral;

(4) If it holds a security interest in a deposit account perfected by control
under § 47-9-104(a)(1), may apply the balance of the deposit account to the
obligation secured by the deposit account; and

(5) Ifit holds a security interest in a deposit account perfected by control
under § 47-9-104(a)(2) or (3), may instruct the bank to pay the balance of the
deposit account to or for the benefit of the secured party.

(b) Nonjudicial enforcement of mortgage. If necessary to enable a
secured party to exercise under subdivision (a)(3) the right of a debtor to
enforce a mortgage nonjudicially, the secured party may record in the office in
which a record of the mortgage is recorded:

(1) A copy of the security agreement that creates or provides for a security
interest in the obligation secured by the mortgage; and

(2) The secured party’s sworn affidavit in recordable form stating that:

(A) A default has occurred with respect to the obligation secured by the
mortgage; and
(B) The secured party is entitled to enforce the mortgage nonjudicially.

(c) Commercially reasonable collection and enforcement. A secured
party shall proceed in a commercially reasonable manner if the secured party:

(1) Undertakes to collect from or enforce an obligation of an account
debtor or other person obligated on collateral; and

(2) Is entitled to charge back uncollected collateral or otherwise to full or
limited recourse against the debtor or a secondary obligor.

(d) Expenses of collection and enforcement. A secured party may
deduct from the collections made pursuant to subsection (c) reasonable
expenses of collection and enforcement, including reasonable attorney’s fees
and legal expenses incurred by the secured party.

(e) Duties to secured party not affected. This section does not determine
whether an account debtor, bank, or other person obligated on collateral owes
a duty to a secured party.

47-9-801. Effective date.

This act takes effect on July 1, 2013. References in this part to “this act” refer
to the public chapter by which this act is added to this title. References in this
part to “this chapter as it existed before amendment” or to an “unamended”
provision, or other similar references, are to this chapter as in effect June 30,
2013.

47-9-802. Savings clause.

(a) Pre-effective-date transactions or liens. Except as otherwise pro-
vided in this part, this act applies to a transaction or lien within its scope, even
if the transaction or lien was entered into or created before this act takes effect.

(b) Pre-effective-date proceedings. This act does not affect an action,
case, or proceeding commenced before this act takes effect.

47-9-803. Security interest perfected before effective date.

(a) Continuing perfection: perfection requirements satisfied. A secu-
rity interest that is a perfected security interest immediately before this act
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takes effect is a perfected security interest under this chapter as amended by
this act if, when this act takes effect, the applicable requirements for
attachment and perfection under this chapter as amended by this act are

satisfied without further action.

(b) Continuing perfection: perfection requirements not satisfied.
Except as otherwise provided in § 47-9-805, if, immediately before this act
takes effect, a security interest is a perfected security interest, but the
applicable requirements for perfection under this chapter as amended by this
act are not satisfied when this act takes effect, the security interest remains
perfected thereafter only if the applicable requirements for perfection under
this chapter as amended by this act are satisfied within one (1) year after this

act takes effect.

47-9-804. Security interest unperfected before effective date.

A security interest that is an unperfected security interest immediately
before this act takes effect becomes a perfected security interest:

(1) Without further action, when this act takes effect if the applicable

requirements for perfection under this chapter as amended by this act are

satisfied before or at that time; or

(2) When the applicable requirements for perfection are satisfied if the

requirements are satisfied after that time.

47-9-805. Effectiveness of action taken before effective date.

(a) Pre-effective-date filing effective. The filing of a financing statement
before this act takes effect is effective to perfect a security interest to the extent
the filing would satisfy the applicable requirements for perfection under this

chapter as amended by this act.

(b) When pre-effective-date filing becomes ineffective. This act does
not render ineffective an effective financing statement that, before this act
takes effect, is filed and satisfies the applicable requirements for perfection
under the law of the jurisdiction governing perfection as provided in this
chapter as it existed before amendment. However, except as otherwise pro-
vided in subsections (c) and (d) and § 47-9-806, the financing statement ceases

to be effective:

(1) If the financing statement is filed in this state, at the time the
financing statement would have ceased to be effective had this act not taken

effect; or

(2) Ifthe financing statement is filed in another jurisdiction, at the earlier

of:

(A) The time the financing statement would have ceased to be effective

under the law of that jurisdiction; or
(B) June 30, 2018.

(c) Continuation statement. The filing of a continuation statement after
this act takes effect does not continue the effectiveness of a financing
statement filed before this act takes effect. However, upon the timely filing of
a continuation statement after this act takes effect and in accordance with the
law of the jurisdiction governing perfection as provided in this chapter as
amended by this act, the effectiveness of a financing statement filed in the
same office in that jurisdiction before this act takes effect continues for the

period provided by the law of that jurisdiction.
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(d) Application of subdivision (b)(2)(B) to transmitting utility fi-
nancing statement. Subsection (b)(2)(B) applies to a financing statement
that, before this act takes effect, is filed against a transmitting utility and
satisfies the applicable requirements for perfection under the law of the
jurisdiction governing perfection as provided in this chapter as it existed before
amendment, only to the extent that this chapter as amended by this act
provides that the law of a jurisdiction other than the jurisdiction in which the
financing statement is filed governs perfection of a security interest in

collateral covered by the financing statement.

(e) Application of part 5. A financing statement that includes a financing
statement filed before this act takes effect and a continuation statement filed
after this act takes effect is effective only to the extent that it satisfies the
requirements of Part 5 of this chapter as amended by this act for an initial
financing statement. A financing statement that indicates that the debtor is a
decedent’s estate indicates that the collateral is being administered by a
personal representative within the meaning of § 47-9-503(a)(2) as amended by
this act. A financing statement that indicates that the debtor is a trust or is a
trustee acting with respect to property held in trust indicates that the
collateral is held in a trust within the meaning of § 47-9-503(a)(3) as amended

by this act.

47-9-806. When initial financing statement suffices to continue effec-

tiveness of financing statement.

(a) Initial financing statement in lieu of continuation statement. The
filing of an initial financing statement in the office specified in § 47-9-501
continues the effectiveness of a financing statement filed before this act takes

effect if:

(1) The filing of an initial financing statement in that office would be
effective to perfect a security interest under this chapter as amended by this

act;

(2) The pre-effective-date financing statement was filed in an office in

another state; and

(3) The initial financing statement satisfies subsection (c).
(b) Period of continued effectiveness. The filing of an initial financing
statement under subsection (a) continues the effectiveness of the pre-effective-

date financing statement:

(1) Ifthe initial financing statement is filed before this act takes effect, for
the period provided in unamended § 47-9-515 with respect to an initial

financing statement; and

(2) If the initial financing statement is filed after this act takes effect, for
the period provided in § 47-9-515 as amended by this act with respect to an

initial financing statement.

(c) Requirements for initial financing statement under subsection
(a). To be effective for purposes of subsection (a), an initial financing statement

must:

(1) Satisfy the requirements of Part 5 of this chapter as amended by this

act for an initial financing statement;

(2) Identify the pre-effective-date financing statement by indicating the
office in which the financing statement was filed and providing the dates of
filing and file numbers, if any, of the financing statement and of the most
recent continuation statement filed with respect to the financing statement;
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and
(3) Indicate that the pre-effective-date financing statement remains effec-
tive.

47-9-807. Amendment of pre-effective-date financing statement.

(a) Pre-effective-date financing statement. In this section, “pre-effec-
tive-date financing statement” means a financing statement filed before this
act takes effect.

(b) Applicable law. After this act takes effect a person may add or delete
collateral covered by, continue or terminate the effectiveness of, or otherwise
amend the information provided in, a pre-effective-date financing statement
only in accordance with the law of the jurisdiction governing perfection as
provided in this chapter as amended by this act. However, the effectiveness of
a pre-effective-date financing statement also may be terminated in accordance
with the law of the jurisdiction in which the financing statement is filed.

(c) Method of amending: general rule. Except as otherwise provided in
subsection (d), if the law of this state governs perfection of a security interest,
the information in a pre-effective-date financing statement may be amended
after this act takes effect only if:

(1) The pre-effective-date financing statement and an amendment are
filed in the office specified in § 47-9-501;

(2) An amendment is filed in the office specified in § 47-9-501 concur-
rently with, or after the filing in that office of, an initial financing statement
that satisfies § 47-9-806(c); or

(3) An initial financing statement that provides the information as
amended and satisfies § 47-9-806(c) is filed in the office specified in
§ 47-9-501.

(d) Method of amending: continuation. If the law of this state governs
perfection of a security interest, the effectiveness of a pre-effective-date
financing statement may be continued only under § 47-9-805(c) and (e) or
§ 47-9-806.

(e) Method of amending: additional termination rule. Whether or not
the law of this state governs perfection of a security interest, the effectiveness
of a pre-effective-date financing statement filed in this state may be termi-
nated after this act takes effect by filing a termination statement in the office
in which the pre-effective-date financing statement is filed, unless an initial
financing statement that satisfies § 47-9-806(c) has been filed in the office
specified by the law of the jurisdiction governing perfection as provided in this
chapter as amended by this act as the office in which to file a financing
statement.

47-9-808. Persons entitled to file initial financing statement or con-
tinuation statement.

A person may file an initial financing statement or a continuation statement
under this part if:
(1) The secured party of record authorizes the filing; and
(2) The filing is necessary under this part:
(A) To continue the effectiveness of a financing statement filed before
this act takes effect; or
(B) To perfect or continue the perfection of a security interest.
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47-9-809. Priority.

This act determines the priority of conflicting claims to collateral. However,
if the relative priorities of the claims were established before this act takes
effect, this chapter as it existed before amendment determines priority.

47-18-1310. Report to governor and general assembly.

Each year, on or before September 15, the commissioner shall distribute to
the governor and to the chairs of the transportation committee of the house of
representatives and the transportation and safety committee of the senate a
report entitled, “Annual Report on the Quality of Kerosene and Motor Fuel in
Tennessee.” The report shall summarize, for the preceding fiscal year, the
activities of the department in performing the duties and responsibilities
assigned by this part. The report shall identify:

(1) The total number of inspections performed and samples collected by
the department;

(2) The total number of inspections performed and samples respectively
collected from refiners, blenders, storage facilities, transporters, wholesal-
ers, retailers and others;

(3) The results of inspections and tests conducted, including the number
and categories of violations as well as enforcement activities undertaken
with respect to such violations;

(4) The geographical distribution by county of violations;

(5) The number and categories of consumer complaints, alleging viola-
tions of this part, received by the department;

(6) A summary of investigations conducted in response to consumer
complaints;

(7) The costs of conducting the inspection and testing program;

(8) Legislative recommendations for improving compliance with this part;

(9) Other information that would be useful in evaluating the quality of
kerosene and motor fuel in Tennessee; and

(10) Other information that would be useful in evaluating programmatic
effectiveness and efficiency.

47-18-5002. Powers and duties.

The division of consumer affairs has the power to employ such personnel as
may be approved by the commissioners of commerce and insurance and finance
and administration, and shall:

(1) Enforce part 1 of this chapter and this section throughout the state of
Tennessee;

(2) Employ within budgetary limitations the necessary professional, in-
vestigative, and clerical staff needed to effectuate part 1 of this chapter and
this section;

(8) Promulgate reasonable procedural rules and regulations needed to
carry out part 1 of this chapter and this section. These rules shall be adopted
in accordance with the Uniform Administrative Procedure Act, compiled in
title 4, chapter 5. Prior to the promulgation of any rule or regulation having
the force or effect of law, such rule or regulation must be submitted to the
commerce and labor committee of the senate and to the consumer and
human resources committee of the house of representatives for their
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concurrence. Any rule or regulation which is not acted upon by such
committees within thirty (30) days after notice of the filing thereof is given
to the chairs of the committees shall become effective notwithstanding
subsequent action by the committees;

(4) Conduct investigations and research, hold public hearings, or conduct
and publish studies relating to the distribution or furnishing of goods or
services to or for the use of consumers when the division or the attorney
general and reporter has reason to believe that there are or have been
persistent or consistent violations of part 1 of this chapter and this section;
provided, that § 47-18-106 shall not be applicable to this subdivision (4);

(5) Serve as the central coordinating agency and clearinghouse for receiv-
ing complaints by Tennessee consumers of illegal, fraudulent, deceptive or
dangerous practices;

(6) Report annually to the general assembly on the activities of the
division. The report shall include, but not be limited to, a statement of the
investigatory and enforcement procedures and policies of the division, as
well as a statement of the number of complaints filed and of investigations
or enforcement proceedings instituted and of their disposition. The report
shall not identify any person who has not been otherwise publicly identified
in enforcement proceedings unless such person consents to identification.
The report may include recommendations for proposed legislation designed
to remedy specific unfair or deceptive acts or practices;

(7) Lend assistance to any district attorney general who elects to crimi-
nally prosecute any person for any criminal act or practice directed against
the consuming public; and

(8) Promote consumer education and inform the public of policies, deci-
sions, and legislation affecting consumers.

47-22-301. Part definitions.

As used in this part:

(1) “Account purchase transaction” means an agreement under which a
commercial entity sells accounts, instruments, documents, or chattel paper
to another commercial entity subject to a discount or fee, regardless of
whether the commercial entity has a repurchase obligation related to the
transaction;

(2) “Acquired” means the obtaining of business records, a credit card
account, or an instrument evidencing an outstanding debt through an
ownership transfer, including a contractual agreement, an account purchase
transaction or assignment in a creditor’s regularly conducted business;

(8) “Cardholder” means any person who has agreed with a card issuer to
pay debts arising from card transactions, whether the card used in such
transactions has been issued to the cardholder or to another person;

(4) “Credit card account” means any account that can be accessed by a
credit card, including a debit card with a credit feature, whereby the
cardholder may obtain loans from time to time either by credit card cash
advance or by the purchase or satisfactions by the bank of obligations of the
cardholder incurred pursuant to a credit card,

(5) “Creditor” means the person, business, financial institution or com-
mercial entity that currently owns a credit card account or an instrument
evidencing outstanding debt;
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(6) “Custodian” means and includes an individual, agent, employee,
representative, or officer of a creditor, or an individual, agent, employee,
representative, or officer of a management company charged with keeping a
creditor’s records, or any individual familiar with the books and records of a
creditor or an appropriately designated person who is an official custodian of
records;

(7) “Electronic records” means that information evidenced by a record or
records consisting of information stored electronically which may be pro-
duced tangibly;

(8) “Financial institution” means:

(A) A banking institution that is authorized to issue credit cards
pursuant to federal or state law;

(B) A banking subsidiary owned by a bank holding company as defined
in 12 U.S.C. § 1841, or by a savings and loan holding company as defined
in 12 U.S.C. § 1467a(a)(1)(D); or

(C) Any other federally regulated banking institution;

(9) “Incorporated” means to integrate into records, to make a part of
records, to place within records, or to treat as records;

(10) “Issuer” means a person, business, financial institution, commercial
entity or authorized agent of a financial institution that currently issues a
credit card account or an instrument evidencing outstanding debt;

(11) “Original creditor” means the person, business, financial institution
or commercial entity that had the original contractual agreement with a
cardholder on a credit card account or an instrument evidencing outstanding
debt;

(12) “Person” means an individual, corporation, business trust, estate,
trust, partnership, limited liability company, association, joint venture, or
any other legal entity; and

(13) “Succeeding creditor” means any creditor, not the originating credi-
tor, succeeding to an ownership interest in a credit card account or an
instrument evidencing outstanding debt by bill of sale or assignment.

47-22-302. Records that are considered records of regularly con-

ducted activity for evidentiary purposes.

(a) A creditor’s records shall include, but are not limited to, written or

electronic records of an original creditor, issuer, or succeeding creditor that
have been acquired by the creditor through a contractual agreement, an
account purchase transaction or assignment in the creditor’s regularly con-
ducted business and such records are:

(1) Incorporated as a business duty into the records of the creditor’s
regularly maintained records; and

(2) Relied upon in the creditor’s regularly conducted business activity.
(b)(1) Except as provided in subdivision (b)(2), records described in subsec-
tion (a) shall be considered records of the creditor and the creditor’s records
custodian may testify with respect to such records as if they are records of
the creditor.

(2) Subdivision (b)(1) shall not apply if the source of information or the
method or circumstances of preparation indicate the records described in
subsection (a) lack trustworthiness.

(¢) The records described in this section may be submitted as records of
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regularly conducted activity pursuant to Rule 803(6) of the Tennessee Rules of
Evidence.

47-25-503. Application for registration.

(a) Subject to the limitations set forth in this part, any person who uses a
mark may file in the office of the secretary, in a manner complying with the
requirements of the secretary, an application for registration of that mark
setting forth, but not limited to, the following information:

(1) The name and business address of the person applying for such
registration; and, if a corporation, the state of incorporation, or if a
partnership, the state in which the partnership is organized and the names
of the general partners, as specified by the secretary;

(2) The goods or services on or in connection with which the mark is used,
the mode or manner in which the mark is used on or in connection with such
goods or services and the class in which such goods or services fall;

(8) The date when the mark was first used anywhere and the date when
it was first used in this state by the applicant or a predecessor in interest;
and

(4) Astatement that the applicant is the owner of the mark, that the mark
is in use, and that, to the knowledge of the person verifying the application,
no other person has registered, either federally or in this state, or has the
right to use such mark either in the identical form thereof or in such near
resemblance thereto as to be likely, when applied to the goods or services of
such other person, to cause confusion, or to cause mistake, or to deceive.
(b) The secretary may also require a statement as to whether an application

to register the mark, or portions or a composite thereof, has been filed by the
applicant or a predecessor in interest in the United States patent and
trademark office and, if so, the applicant shall provide full particulars with
respect thereto including the filing date and serial number of each application,
the status thereof and, if any application was finally refused registration or has
otherwise not resulted in a registration, the reasons therefor.

(¢c) The secretary may also require that a drawing of the mark, complying
with such requirements as the secretary may specify, accompany the
application.

(d) The application shall be signed and verified (by oath, affirmation or
declaration subject to perjury laws) by the applicant or by a member of the firm
or an officer of the corporation or association applying.

(e) The application shall be accompanied by one (1) specimen showing the
mark as actually used and shall be accompanied by the application fee payable
to the secretary.

47-25-1902. Part definitions.

As used in this part, unless the context otherwise requires:

(1) “All-terrain vehicle” means a motorized vehicle with no less than four
(4) non-highway tires, but no more than six (6) non-highway tires, that is
limited in engine displacement to one thousand cubic centimeters (1,000 cc)
or less and in total dry weight to less than one thousand five hundred pounds
(1,500 1bs.), and is fifty inches (50”) or less in width;

(2) “Attachment” means a machine or part of a machine designed to be
used on and in conjunction with a motorcycle or off-road vehicle;
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(8) “Current model” means a model listed in the supplier’s, wholesaler’s,
manufacturer’s or distributor’s current sales manual or any supplements to
the manual;

(4) “Current net price” means the price listed in the supplier’s price list or
catalogue in effect at the time the contract is canceled or discontinued, less
any applicable trade and cash discounts;

(5) “Dealer” means any person engaged in the business of selling and
retailing inventory, who enters into a retail agreement, and who, under the
terms of the agreement receives inventory from the supplier. “Dealer” also
includes a franchisee who otherwise meets the requirements of a dealer;

(6) “Franchise” or “franchise agreement” means a written or oral agree-
ment for a definite or indefinite period, in which a person grants to another
person authority to use a trade name, trademark, service mark or related
characteristic within an exclusive territory, or to sell or distribute goods or
services, within an exclusive territory, at wholesale, retail, by lease agree-
ment or otherwise; provided, that a franchise is not created by a lease,
license or concession granted by a dealer to sell goods or furnish services on
or from premises that are occupied by the dealer-grantor primarily for its
own merchandising activities;

(7) “Franchisee” means a person to whom a franchise is offered or
granted;

(8) “Franchisor” means a person who grants a franchise to another
person;

(9) “Inventory” means motorcycles, off-road vehicles, attachments and
repair parts;

(10) “Motorcycle” means every motor vehicle having a seat or saddle for
the use of the rider and designed to travel on not more than three (3) wheels
in contact with the ground, including a vehicle that is fully enclosed, has
three (3) wheels in contact with the ground, weighs less than one thousand
five hundred pounds (1,500 Ibs.), and has the capacity to maintain posted
highway speed limits, excluding a tractor or motorized bicycle;

(11) “Net cost” means the price the dealer actually paid to the supplier for
the inventory, less any applicable trade, volume, or cash bonus discounts,
plus freight and set-up expense;

(12) “Off-road vehicle” means any off-road motorcycle, all-terrain vehicle,
utility vehicle or dune buggy;

(13) “Person” means a sole proprietor, partnership, corporation, or any
other form of business organization;

(14) “Retail agreement” means an agreement, including a franchise
agreement that meets the requirements of a retail agreement, whether
express, implied, oral, or written, between two (2) or more persons:

(A) By which a person receives the right to:
(1) Sell or lease inventory or services at retail or wholesale; or
(i) Use a trade name, trademark, service mark, logotype, advertis-
ing, or other commercial symbol; and
(B) In which the parties to the agreement have a joint interest, whether
equal or unequal, in the offering, selling, or leasing of the inventory or
services;

(15) “Superseded part” means any part that will provide the same
function as a currently available part as of the date of cancellation;

(16) “Supplier” means a person who enters into a retail agreement and
who, under the terms of the agreement, provides inventory or services to a
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dealer. “Supplier” includes a:

(A) Wholesaler;

(B) Manufacturer;

(C) Franchisor;

(D) Person that is a parent corporation or an affiliated corporation of a
person identified in this subdivision (16); and

(E) A field representative, an officer, an agent, or another direct or
indirect representative of a person identified in this subdivision (16); and
(17) “Terminate” includes the failure to renew.

48-1-103. Exemptions.

(a) The following securities are exempted from §§ 48-1-104, 48-1-113 and,
except as the commissioner may otherwise require by rule or regulation,
§ 48-1-124(e):

(1) Any security (including a revenue obligation) issued or guaranteed by
the United States, any state, any political subdivision of a state, or any
agency or corporate or other instrumentality of one (1) or more of the
foregoing, or any certificate of deposit for any of the foregoing;

(2) Any security issued or guaranteed by Canada, any Canadian province,
any political subdivision of any such province, any agency or corporate or
other instrumentality of one (1) or more of the foregoing, any international
bank of which the United States is a member, or any other foreign
government with which the United States currently maintains diplomatic
relations, if the security is recognized as a valid obligation by the issuer or
guarantor;

(8) Any security issued by and representing an interest in or a debt of, or
guaranteed by, any bank organized under the laws of the United States, or
any bank, savings institution, or trust company organized and supervised
under the laws of any state; or any interest or participation in any common
trust fund or similar fund maintained by a bank exclusively for the collective
investment or reinvestment of assets contributed thereto by such bank in its
capacity as trustee, executor, administrator, guardian, or in a similar
fiduciary capacity;

(4) Any security issued by and representing an interest in or a debt of, or
guaranteed by, any federal savings and loan association, any federally
insured savings and loan or similar association organized under the laws of
any state and authorized to do business in this state, or any thrift certificates
which are issued and sold by an industrial bank organized and supervised
under the laws of this state which is insured pursuant to the Federal Deposit
Insurance Act, compiled in 12 U.S.C. § 1811 et seq., as that act may be
amended from time to time;

(5) Any security issued or guaranteed by any federal credit union or any
credit union supervised under the laws of this state;

(6) Any security issued or guaranteed by any railroad, other common
carrier, public utility, or holding company which is:

(A) Subject to the jurisdiction of the interstate commerce commission;
(B) A registered holding company under the Public Utility Holding

Company Act of 1935 [repealed], as amended, or a subsidiary of such a

company within the meaning of that act;

(C) Regulated in respect of its rates and charges by a governmental
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authority of the United States or any state; or

(D) Regulated in respect of the issuance or guarantee of the security by
a governmental authority of the United States, any state, Canada, or any
Canadian province;
(7) Any security issued by any person organized and operated not for

private profit but exclusively for religious, educational, benevolent, chari-
table, fraternal, social, athletic, or reformatory purposes, or as a chamber of
commerce or trade or professional association; provided, that at least ten
(10) days prior to any sale of such security such person shall have filed with
the commissioner all sales or advertising literature used or proposed to be
used in connection with such sale, a notice containing such information as
the commissioner may by rule require, and paid a fee of one hundred dollars
($100); and provided further, that the commissioner may restrict the
availability of this exemption to any class or subclass of securities of such
issuer;

(8) Any security which meets all of the following conditions:

(A) If the issuer is not organized under the laws of the United States or
a state, it has appointed a duly authorized agent in this state for service
of process and has set forth the name and address of such agent in its
prospectus or offering circular;

(B) A class of the issuer’s securities is registered under § 12 of the
Securities Exchange Act of 1934, codified in 15 U.S.C. § 78I, as amended,
and has been so registered for the three (3) years preceding the offering
date, and the issuer has filed all reports required to be filed by § 13 or
§ 15(d) of the Securities Exchange Act of 1934, codified in 15 U.S.C. § 78m
and 15 U.S.C. § 780(d), respectively, as amended, during the preceding
twelve (12) months;

(C) Neither the issuer nor a significant subsidiary has had a material
default (which was not cured within ten (10) days) during the last five (5)
years in the payment of:

(i) Principal, interest, dividend or sinking fund installment on pre-
ferred stock or indebtedness for borrowed money; or

(i1) Rentals under material leases with terms of three (3) years or
more;

(D) The issuer has had consolidated net income (before extraordinary
items and the cumulative effect of accounting changes) of at least one
million dollars ($1,000,000) in four (4) of its last five (5) fiscal years
including its last fiscal year and, if the offering is of interest-bearing
securities, has had for its last fiscal year, such net income, but before
deduction for income taxes and depreciation, of at least one and one-half
(1%%) times the issuer’s annual interest expense, giving effect to the
proposed offering and the intended use of the proceeds. “Last fiscal year”
means the most recent year for which audited financial statements are
available; provided, that such statements cover a fiscal period ended not
more than fifteen (15) months from the commencement of the offering;

(E) If the offering is of stock or shares, other than preferred stock or
shares, such securities have voting rights and such rights include:

(i) The right to have at least as many votes per share; and

(i1) The right to vote on at least as many general corporate decisions,
as each of the issuer’s outstanding classes of stock or shares, except as
otherwise required by law;
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(F) If the offering is of stock or shares, other than preferred stock or
shares, outstanding stock or shares of the same class are owned benefi-
cially or of record, on any date within six (6) months prior to the
commencement of the offering, by at least one thousand two hundred
(1,200) persons, and on such date there are at least seven hundred fifty
thousand (750,000) such shares outstanding with an aggregate market
value, based on the closing bid price for that day, of at least three million
seven hundred fifty thousand dollars ($3,750,000). In connection with the
determination of the number of persons who are beneficial owners of the
stock or shares of an issuer, the issuer or broker-dealer may rely in good
faith, for the purposes of this subdivision (a)(8), upon written information
furnished by the record owners; and

(G) If the offering is of interest-bearing securities of a finance company
with liquid assets of at least one hundred five percent (105%) of its
liabilities (other than deferred income taxes, deferred investment tax
credits, capital stock and surplus) at the end of each of its last five (5) fiscal
years, the applicable net income requirement of subdivision (a)(8)(D), but
before deduction for interest expense, shall be one hundred twenty-five
percent (125%) of the issuer’s annual interest expense. “Finance company”
means a company engaged, directly or through consolidated subsidiaries,
primarily in the business of wholesale, retail, installment, mortgage,
commercial, industrial or consumer financing, banking, or factoring.
“Liquid assets” means cash receivables payable on demand or not more
than twelve (12) years following the close of the company’s last fiscal year,
and readily marketable securities, in each case less applicable reserves
and unearned income;

(9)(A)(i) Any class of securities currently listed or approved for listing
upon notice of issuance on the New York Stock Exchange, the American
Stock Exchange, or any other exchange which the commissioner may by
order designate unless:

(a) Such class of securities has within the last two (2) years been
suspended from trading for failing to meet the then current listing
requirements of such exchange;

(b) The commissioner determines by order that the issuer of such
class of securities fails to meet the current original listing require-
ments of such exchange; or

(¢) The security fails to meet any rule promulgated under
§ 48-1-107(e);

(i) Any other security of the same issuer which is of senior or
substantially equal rank;

(iii) Any security called for by subscription rights or warrants so
listed or approved; or

(iv) Any warrant or right to purchase or subscribe to any of the
foregoing;

(B) The commissioner may by order remove any such exchange from
this exemption if upon finding that the current listing requirements or
market surveillance of such exchange are such that the continued avail-
ability of this exemption for such exchange is not in the public interest and
that such removal is necessary for the protection of investors;

(10) Any security exchanged by the issuer exclusively with its existing

securities holders where no commission or other remuneration is paid or
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given directly or indirectly for soliciting such exchange;

(11) Securities, stocks, and bonds of corporations organized pursuant to
the Cooperative Marketing Law, as compiled in title 43, chapter 16, and
domiciled within the state of Tennessee; and

(12) Any security issued by a bank holding company or a savings and loan
holding company; provided, that:

(A) Such bank holding company is registered with the federal reserve
board or such savings and loan holding company is registered with the
office of thrift supervision; and

(B) At least ten (10) days prior to any sale of such security in this state,
such bank holding company or savings and loan holding company shall
have filed with the commissioner all sales or advertising literature used or
proposed to be used in this state in connection with such sale, a notice
containing such information as the commissioner may by rule require, and
paid a fee of one hundred dollars ($100). The commissioner may restrict
the availability of this exemption to any class or subclass of securities of
such issuer.

(b) The following transactions are exempted from §§ 48-1-104, 48-1-113

and, except as the commissioner may otherwise require by rule or regulation,
§ 48-1-124(e):

(1) Any transaction by a person acting as an executor, administrator,
sheriff, marshal, receiver, trustee in bankruptcy, guardian, or conservator;

(2) Any bona fide pledge transaction;

(3) Any sale to an institutional investor or to a broker-dealer;

(4) Any transaction involving the sale of securities of an issuer by or on
behalf of such issuer or an affiliate of such issuer if all of the following
conditions are met:

(A) The aggregate number of persons in this state purchasing such
securities from the issuer and all affiliates of the issuer pursuant to this
subdivision (b)(4) during the twelve-month period ending on the date of
such sale shall not exceed fifteen (15) persons, exclusive of persons who
acquire such securities in transactions which are not subject to this part or
which are otherwise exempt from registration under this section or which
have been registered pursuant to § 48-1-105 or § 48-1-106;

(B) Such securities are not offered for sale by means of publicly
disseminated advertisements or sales literature; and

(C) All purchasers in this state have purchased such securities with the
intent of holding such securities for investment for their own accounts and
without the intent of participating directly or indirectly in a distribution of
such securities. Any person who holds such securities for a period of two (2)
years or more from the date such securities have been fully paid for by
such person shall be presumed to have purchased such securities for
investment;

(5) Any transaction in the outstanding securities of an issuer by an
affiliate of such issuer; provided, that:

(A) Such affiliate is not acting as an underwriter with respect to the sale
of such securities;

(B) Such securities are sold by the affiliate, through a broker-dealer
registered under § 48-1-109, in “broker’s transactions” as defined by Rule
144 of the securities and exchange commission, codified in 17 C.F.R.
§ 230.144;
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(C) There is no solicitation, directly or indirectly, of orders to purchase
any of such securities by the issuer or the affiliate; and

(D) Neither the issuer nor the affiliate makes any payments directly or
indirectly in connection with the execution of such transactions other than
to the broker-dealer who executes the order to sell the securities;

(6) Any offering of securities by or on behalf of an issuer organized under
the laws of or domiciled in this state in which the aggregate amount sold in
this state does not exceed two hundred fifty thousand dollars ($250,000)
during any twelve-month period, if no commission or other remuneration is
paid or given directly or indirectly for soliciting any purchaser in this state,
exclusive of any amount of securities sold in exempt transactions pursuant
to subdivision (b)(3); provided, that this exemption shall not be available for
any offering of certificates of interest or participation in an oil, gas or mining
title or lease or in payments out of production under such a title or lease;

(7) Any transaction in the outstanding securities of an issuer by or on
behalf of a person who is neither the issuer of such securities nor an affiliate
of such issuer, at a price reasonably related to the market price and:

(A) If the issuer is required to file reports with the securities and
exchange commission pursuant to § 13 or § 15 of the Securities Exchange
Act of 1934, codified in 15 U.S.C. §§ 78m and 780, respectively, as
amended, the issuer is not delinquent in the filing of any such reports at
the date of sale;

(B) In the case of issuers which are not required to file such reports, if
there is publicly available the information concerning the issuer specified
in Rule 15¢2-11, codified in 17 CFR 240.15¢2-11, promulgated under the
Securities Exchange Act of 1934, compiled in 15 U.S.C. § 78a et seq.; or

(C) The issuer is an investment company registered under the Invest-
ment Company Act of 1940, compiled in 15 U.S.C. § 80a-1 et seq., as
amended, and is not delinquent in filing any reports required pursuant to
such act;

(8) Any isolated transaction in securities not involving the issuer of such
securities, an underwriter of such securities, or an affiliate of the issuer of
such securities;

(9) Any transaction involving the issuance of a security:

(A) In connection with a stock bonus plan requiring payment of no
consideration other than services;

(B) In connection with a stock bonus, pension, profit sharing, savings,
thrift, or retirement plan for employees or self-employed individuals
qualified under § 401 of the Internal Revenue Code of 1954, codified in 26
U.S.C. § 401, as amended, or individual retirement accounts qualified
under § 408 of the Internal Revenue Code of 1954, codified in 26 U.S.C.
§ 408, as amended; or

(C) In connection with a transaction that meets the following
requirements:

(i) The offering meets the requirements of Rule 701 of the regulations
under the Securities Act of 1933, codified in 17 CFR 230.701, as
amended,;

(ii) The offering is exempt from § 5 of the Securities Act of 1933,
codified in 15 U.S.C. § 77e, as amended,;
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(iii)) The issuer files with the commissioner no later than fifteen (15)
days after the first sale in this state a notice of transaction, on a form
adopted by the commissioner, accompanied by a consent to service of
process, and a nonrefundable filing fee of five hundred dollars ($500);
and

(iv) No commission, discount, or other remuneration is paid or given
in connection with any transaction in this state under this subsection (b)
unless paid or given to a broker-dealer or agent registered under this
part;

provided, that the issuance of any such security representing an interest

in a collective investment fund shall be exempt only if such security is

issued pursuant to a plan established and administered by a bank
organized under the laws of the United States or any bank or trust
company organized and supervised under the laws of any state of the

United States or sponsored by any investment company registered under

the Investment Company Act of 1940, compiled in 15 U.S.C. § 80a-1 et

seq., as amended, or sponsored by any insurance company licensed to do
business in this state;

(10) Any issuance and delivery of securities of a bank holding company, as
defined in § 45-2-1402, to a bank or another bank holding company or to the
security holders thereof in exchange for all or substantially all of the assets
or the voting securities of the bank or other bank holding company, or in
connection with a consolidation or merger of the bank holding company and
a bank or other bank holding company; provided, that such exchanges,
consolidations or mergers are made in accordance with the applicable
statutory requirements;

(11) Any transaction which the commissioner by rule or order exempts as
not being in the public interest or necessary for the protection of investors.
Any rule under this section may require a notice filing, and may require the
payment of a filing fee not in excess of that required by § 48-1-107(b). In the
event of withdrawal of a notice filing, no funds shall be returned to the
applicant;

(12) Any transaction pursuant to an offer to existing security holders of
the issuer, including the persons who at the time of the transaction are
holders of convertible securities, nontransferable warrants, or transferable
warrants exercisable within not more than ninety (90) days of their issuance
if no commission or other remuneration (other than a standby commission)
is paid or given directly or indirectly for soliciting any security holder in this
state;

(13) Any offer or sale of units in a unit investment trust registered under
the federal Investment Company Act of 1940, compiled in 15 U.S.C. § 80a-1
et seq., as amended, if:

(A) The units have been the subject of a previously effective registration
statement under this part and have been sold or were exempt from
registration;

(B) The units are offered or sold by a broker-dealer registered under
this part; and

(C) The units are sold by or on behalf of a sponsor or depositor of the
unit investment trust or an affiliate of the sponsor or depositor;

(14)(A) Any offer or sale of a security by an issuer in a transaction that

meets the following requirements:
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(i) Sales of securities are made only to persons who are, or who the
issuer reasonably believes are, accredited investors. An issuer’s belief
under this subdivision (b)(14) shall be deemed reasonable if the issuer:

(a) Obtains from such a person a written certification certifying
that the person has reviewed the definition of “accredited investor” in

§ 48-1-102, and certifying that such person meets the definition of

“accredited investor” in § 48-1-102;

(b) Obtains from such person such other information as the com-
missioner may by rule require; and

(¢) Maintains, for a period of not less than three (3) years from the
date of sale, the written certification and other information required
by the commissioner;

(i) The issuer reasonably believes that all purchasers are purchasing
for investment and not with a view to or for resale in connection with a
distribution of the security. Any resale of a security sold in reliance on
this exemption within twelve (12) months of sale shall be presumed to be
with a view to distribution and not for investment, except a resale to
which any of the following applies:

(a) The resale is pursuant to a registration statement effective

under § 48-1-105 or § 48-1-106;

(b) The resale is to an accredited investor; or
(¢) The resale is to an institutional investor in an exempt transac-

tion pursuant to subdivision (b)(3);

(B) The exemption under this subdivision (b)(14) is not available to an

issuer that is in the development stage and that either has no specific
business plan or purpose or has indicated that its business plan is to
engage in a merger or acquisition with an unidentified company or
companies, or other entities or persons;

(C)i) The exemption under this subdivision (b)(14) is not available to
an issuer if the issuer, any of the issuer’s predecessors, any affiliate of
the issuer, any of the issuer’s directors, officers, general partners, or
beneficial owners of ten percent (10%) or more of any class of its equity
securities, any of the issuer’s promoters presently connected with the
issuer in any capacity, any underwriter of the securities to be offered, or
any partner, director, or officer of such underwriter:

(a) Within the past five (5) years, has filed a registration statement
that is the subject of a currently effective registration stop order
entered by any state securities administrator or the securities and
exchange commission;

(b) Within the past five (5) years, has been convicted of any
criminal offense in connection with the offer, purchase, or sale of any
security, or involving fraud or deceit;

(¢) Is currently subject to any state or federal administrative
enforcement order or judgment, entered within the past five (5) years,
finding fraud or deceit in connection with the purchase or sale of any
security; or

(d) Is currently subject to any order, judgment, or decree of any
court of competent jurisdiction, entered within the past five (5) years,
that temporarily, preliminarily, or permanently restrains or enjoins
the party from engaging in or continuing to engage in any conduct or
practice involving fraud or deceit in connection with the purchase or
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sale of any security.
(i) Subdivision (b)(14)(C)(i) is inapplicable if any of the following
applies:

(a) The party subject to the disqualification is licensed or registered
to conduct securities business in the state in which the order,
judgment, or decree creating the disqualification was entered against
the party described in subdivision (b)(14)(C)();

(b) Before the first offer is made under this exemption, the state
securities administrator, the court, or regulatory authority that en-
tered that order, judgment, or decree, waives the disqualification; or

(¢) The issuer did not know and, in the exercise of reasonable care
based on reasonable investigation, could not have known that a
disqualification from the exemption existed under subdivision
(b)(14)(C)(D);

(D) A general announcement of the proposed offering may be made by
any means; provided, the general announcement shall include only the
following information, unless additional information is specifically permit-
ted by the commissioner:

(i) The name, address, and telephone number of the issuer of the
securities;

(ii) The name, a brief description, and price of any security to be
issued;

(iii) A brief description of the business of the issuer;

(iv) The type, number, and aggregate amount of securities being
offered,;

(v) The name, address, and telephone number of the person to contact
for additional information; and

(vi) A statement that:

(a) Sales will be made only to accredited investors;

(b) No money or other consideration is being solicited or will be
accepted by way of this general announcement; and

(c) The securities have not been registered with or approved by any
state securities administrator or the securities and exchange commis-
sion and are being offered and sold pursuant to an exemption from
registration;

(E) The issuer, in connection with an offer, may provide information in
addition to the general announcement described in subdivision (b)(14)(D);
provided, that either of the following applies:

(i) The information is delivered through an electronic database that is
restricted to persons who are accredited investors; or

(i1) The information is delivered after the issuer reasonably believes
that the prospective purchaser is an accredited investor;

(F) No telephone solicitation shall be conducted, unless prior to placing
the telephone call, the issuer reasonably believes that the prospective
purchaser to be solicited is an accredited investor;

(G) Dissemination of the general announcement described in subdivi-
sion (14)(D) to persons who are not accredited investors does not disqualify
the issuer from claiming an exemption under this subdivision (b)(14); and

(H) No later than fifteen (15) days after the first sale in this state, the
issuer shall file with the commissioner a notice of transaction, on a form
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adopted by the commissioner, accompanied by a consent to service of
process, a copy of the general announcement, if one is made regarding the
proposed offering, and a nonrefundable filing fee of five hundred dollars
($500);

(15) Any offer or sale of a charitable gift annuity as that term is defined

in § 56-52-102;

(16) An offer or sale of a security effected by a Canadian broker-dealer and

its agents if, at the time of the offer or sale, the Canadian broker-dealer and
its agents have qualified for exemption from registration with the commis-
sioner of commerce and insurance pursuant to § 48-1-109; and

(17) A nonissuer transaction by or through a broker-dealer registered or

exempt from registration under this part in a security that:

(A) Is rated at the time of the transaction by a nationally recognized
statistical rating organization in one (1) of its four (4) highest rating
categories; or

(B) Has a fixed maturity or a fixed interest or dividend, if:

(i) A default has not occurred during the current fiscal year or within
the three (3) previous fiscal years or during the existence of the issuer
and any predecessor if less than three (3) fiscal years, in the payment of
principal, interest, or dividends on the security; and

(i) The issuer is engaged in business, is not in the organizational
stage or in bankruptcy or receivership, and is not and has not been
within the previous twelve (12) months a blank check, blind pool, or
shell company that has no specific business plan or purpose or has
indicated that its primary business plan is to engage in a merger or
combination of the business with, or an acquisition of, an unidentified
person;

(18) A nonissuer transaction by or through a broker-dealer registered or

exempt from registration under this part in a security of a foreign issuer:

(A) That is a margin security defined in regulations or rules adopted by
the board of governors of the federal reserve system; or
(B) That relates to securities, including american depository receipts
(ADRs) representing such securities, that are exempted from § 12(g) of
the Securities Exchange Act of 1934, codified in 15 U.S.C. § 78I(g),
pursuant to § 12(g)(3), codified in 15 U.S.C. § 78[(g)(3). This subdivision
(b)(18)(B) shall apply if the foreign issuer of the securities is in compliance
with the conditions of Rule 12g3-2(b), compiled in 17 CFR 240.12g3-2(b),
promulgated under the Securities Exchange Act of 1934, compiled in 15
U.S.C.§ 78acet seq., and the primary trading market of the foreign issuer:
(i) Qualifies as a primary trading market as that term is defined in
Rule 12g3-2(b), note 1 to paragraph (b)(1);
(i) Maintains listing requirements;
(iii) Has delisting authority; and
(iv) Has disclosure requirements; or
(C) If, at the time of the transaction, the foreign issuer maintains a
listing that:
(i) Includes the following:
(a) A description of the business and operations of the foreign
issuer;
(b) The names of the executive officers and directors (or their
corporate equivalents in the foreign issuer’s country of domicile), if
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any;

(¢) An audited balance sheet of the foreign issuer as of a date within
eighteen (18) months before the date of the transaction or, in the case
of a reorganization or merger, either an audited balance sheet of each
party to the reorganization or merger or a pro forma balance sheet of
the combined organization, in each case as of a date within eighteen
(18) months before the date of the transaction; and

(d) An audited income statement for each of the foreign issuer’s
immediately preceding two (2) fiscal years or for the period of
existence of the issuer, whichever is shorter, or, in the case of a
reorganization or merger either an audited income statement of each
party to the reorganization or merger or a pro forma income statement
of the combined organization, in each case as of a date within eighteen
(18) months before the date of the transaction; and
(i1) Is published in:

(a) Standard & Poor’s Standard Corporation Records, including
electronic formats of the publication on CD-ROM and the Internet;

(b) Any other nationally recognized securities manual that meets
or exceeds the standards of Standard & Poor’s Standard Corporation
Records; or

(c) A securities manual designated by the commissioner through
rule promulgated in accordance with § 48-1-116;

(19) A nonissuer transaction by an investment adviser registered pursu-
ant to § 203 of the federal Investment Advisers Act of 1940, codified in 15
U.S.C. § 80b-3, with investments under management in excess of one
hundred million dollars ($100,000,000) acting in the exercise of discretion-
ary authority in a signed record for the account of others; and

(20) Any non-issuer transaction by or through a broker-dealer, registered
or exempt from registration under this chapter, effecting an unsolicited
order or offer to purchase; provided, that the broker-dealer acts solely as an
agent for the purchaser, has no direct or indirect interest in the sale or
distribution of the security ordered, and receives no commission, profit, or
other compensation from any source other than the purchaser; and provided
further, that the commissioner may by rule require that the customer
acknowledge upon a specified form that the sale was unsolicited, and that a
signed copy of each such form be preserved by the broker-dealer for a
specified period.

48-11-201. Definitions for chapters 11 through 27.

As used in chapters 11-27 of this title, unless the context otherwise requires

(or the term is otherwise defined in another chapter of the Tennessee Business
Corporation Act, in which event the term shall have such other meaning for
that chapter):

(1) “Affiliate” of a specific person means a person that directly, or indi-
rectly through one (1) or more intermediaries, controls, or is controlled by, or
is under common control with, the person specified;

(2) “Authorized shares” means the shares of all classes a domestic or
foreign corporation is authorized to issue;

(3) “Business” means any activity or function;

(4) “Charter” includes amended and restated charters and articles of
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merger;

(5) “Confirmation of good standing” means confirmation by the commis-
sioner of revenue issued through electronic communication to the secretary
of state or a certificate of tax clearance that at the time such confirmation is
issued a domestic or foreign corporation is current on all taxes and penalties
to the satisfaction of the commissioner;

(6) “Conspicuous” means so written that a reasonable person against
whom the writing is to operate should have noticed it. For example, printing
in italics or boldface or contrasting color, or typing in capitals or underlined,
is conspicuous;

(7) “Corporation,” “domestic corporation” or “domestic business corpora-
tion” means a corporation for profit, which is not a foreign corporation,
incorporated under or subject to chapters 11-27 of this title;

(8) “Deliver” or “delivery” means any method of delivery used in conven-
tional commercial practice, including delivery by hand, mail, commercial
delivery, and, if authorized in accordance with § 48-11-202, by electronic
transmission;

(9) “Distribution” means a direct or indirect transfer of money or other
property (except its own shares) or incurrence of indebtedness (whether
directly or indirectly, including through a guaranty) by a corporation to or for
the benefit of its shareholders in respect of any of its shares. A distribution
may be in the form of a declaration or payment of a dividend; a purchase,
redemption, or other acquisition of shares; a distribution of indebtedness
(which includes the incurrence of indebtedness for the benefit of the
shareholders); or otherwise;

(10) “Document” means:

(A) Any tangible medium on which information is inscribed, and
includes any writing or written instrument; or
(B) An electronic record;

(11) “Effective date of notice,” as defined in § 48-11-202(1);

(12) “Electronic” means relating to technology having electrical, digital,
magnetic, wireless, optical, electromagnetic, or similar capabilities;

(13) “Electronic record” means information that is stored in an electronic
or other medium and is retrievable in paper form through an automated
process used in conventional commercial practice, unless otherwise autho-
rized in accordance with § 48-11-202;

(14) “Electronic transmission” or “electronically transmitted” means any
form or process of communication not directly involving the physical transfer
of paper or another tangible medium, which is:

(A) Suitable for the retention, retrieval, and reproduction of informa-
tion by the recipient; and

(B) Is retrievable in paper form by the recipient through an automated
process used in conventional commercial practice, unless otherwise autho-
rized in accordance with § 48-11-202(j);

(15) “Emergency” exists when a quorum of the corporate directors cannot
readily be assembled because of some catastrophic event;

(16) “Employee” includes an officer but not a director. A director may
accept duties that make the director also an employee;

(17) “Entity” includes domestic and foreign business corporation; domes-
tic and foreign nonprofit corporation; estate; trust; domestic and foreign
unincorporated entity and state, United States, and foreign government.
The term includes two (2) or more persons having a joint or common
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economic interest;

(18) “Filing entity” means an unincorporated entity that is of a type that
is created by filing a public organic document;

(19) “Foreign corporation” means a corporation for profit incorporated
under a law other than the laws of this state;

(20) “Foreign nonprofit corporation” means a corporation incorporated
under a law other than the law of this state, which would be a nonprofit
corporation if incorporated under the laws of this state;

(21) “Foreign unincorporated entity” means an unincorporated entity
whose internal affairs are governed by an organic law of a jurisdiction other
than this state;

(22) “Governmental subdivision” includes authority, county, district, and
municipality;

(23) “Includes” denotes a partial definition;

(24) “Individual” includes the estate of an incompetent or deceased
individual;

(25) “Interest” means either or both of the following rights under the
organic law of an unincorporated entity:

(A) The right to receive distributions from the entity either in the
ordinary course or upon liquidation; or

(B) The right to receive notice or vote on issues involving its internal
affairs, other than as an agent, assignee, proxy, or person responsible for
managing its business and affairs;

(26) “Means” denotes an exhaustive definition;

(27) “Month” means the time from any day of any month to the corre-
sponding day of the succeeding month, if any, and if none, the last day of the
succeeding month. “A period of two (2) or more months” means the time from
any day of the first month in such period to the corresponding day of the last
month in such period, if any, and if none, the last day of the last month in
such period,

(28) “Nonfiling entity” means an unincorporated entity that is of a type
that is not created by filing a public organic document;

(29) “Nonprofit corporation” or “domestic nonprofit corporation” means a
corporation incorporated under the laws of this state and subject to the
Tennessee Nonprofit Corporation Act, compiled in chapters 51-68 of this
title;

(30) “Notice,” as defined in § 48-11-202;

(81) “Organic document” means a public organic document or a private
organic document;

(32) “Organic law” means the statute governing the internal affairs of a
domestic or foreign business or nonprofit corporation or unincorporated
entity;

(33) “Person” includes individual and entity;

(34) “Principal office” means the office (in or out of this state) so desig-
nated in the annual report where the principal executive offices of a domestic
or foreign corporation are located;

(85) “Private organic document” means any document (other than the
public organic document, if any) that determines the internal governance of
an unincorporated entity. Where a private organic document has been
amended or restated, the term means the private organic document as last
amended or restated;
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(86) “Proceeding” includes civil suit and criminal, administrative, and
investigatory action;

(87) “Public organic document” means the document, if any, that is filed of
public record to create an unincorporated entity. Where a public organic
document has been amended or restated, the term means the public organic
document as last amended or restated;

(38) “Record date” means the date established under chapter 16 or 17 on
which a corporation determines the identity of its shareholders for purposes
of chapters 11-27 of this title;

(89) “Secretary” means the corporate officer to whom the bylaws or the
board of directors has delegated responsibility under § 48-18-401(c) for
custody of the minutes of the meetings of the board of directors and of the
shareholders and for authenticating records of the corporation;

(40) “Share” means the unit into which the proprietary interests in a
corporation are divided;

(41) “Shareholder” means the person in whose name shares are registered
in the records of a corporation or the beneficial owner of shares to the extent
of the rights granted by a nominee certificate on file with a corporation;

(42) “Sign” or “signature” means, with present intent to authenticate or
adopt a document:

(A) To execute or adopt a tangible symbol to a document, and includes
any manual, facsimile, or conformed signature; or

(B) To attach to or logically associate with an electronic transmission an
electronic sound, symbol, or process, and includes an electronic signature
in an electronic transmission;

(43) “State,” when referring to a part of the United States, includes a state
and commonwealth (and their agencies and governmental subdivisions) and
a territory and insular possession (and their agencies and governmental
subdivisions) of the United States;

(44) “Subscriber” means a person who subscribes for shares in a corpora-
tion, whether before or after incorporation;

(45) “Subsidiary” means a corporation more than fifty percent (50%) of
whose outstanding voting shares are owned by its parent and/or the parent’s
other wholly-owned subsidiaries;

(46) “Tax clearance for termination or withdrawal” means confirmation by
the commissioner of revenue issued through electronic communication to the
secretary of state or a certificate of tax clearance that a domestic or foreign
corporation has filed all applicable reports, including, but not limited to, a
final report, and has paid all fees, penalties and taxes as required by the
revenue laws of this state;

(47) “Unincorporated entity” means an organization or artificial legal
person that either has a separate legal existence or has the power to acquire
an estate in real property in its own name and that is not any of the
following: a domestic or foreign business or nonprofit corporation, an estate,
a trust, a state, the United States, or a foreign government. The term
includes a general partnership, limited liability company, limited partner-
ship, business trust, joint stock association, and unincorporated nonprofit
association;

(48) “United States” includes district, authority, bureau, commission,
department, and any other agency of the United States;

(49) “Voting group” means all shares of one (1) or more classes or series
that under the charter or chapters 11-27 of this title are entitled to vote and
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be counted together collectively on a matter at a meeting of shareholders. All
shares entitled by the charter or chapters 11-27 of this title to vote generally
on the matter are for that purpose a single voting group; and

(50) “Writing” or “written” means any information in the form of a
document.

48-11-202. General notice requirements.

(a) Notice under chapters 11-27 of this title must be in writing unless oral
notice is reasonable in the circumstances and not prohibited by the charter or
bylaws. Unless otherwise agreed between the sender and the recipient, words
in a notice or other communication under chapters 11-27 of this title must be
in English.

(b) A notice or other communication may be given or sent by any method of
delivery, except that electronic transmissions must be in accordance with this
section. If these methods of delivery are impracticable, a notice or other
communication may be communicated by a newspaper of general circulation in
the area where published, or by radio, television, or other form of public
broadcast communication.

(c) Notice or other communication to a domestic or foreign corporation
(authorized to transact business in this state) may be delivered to its
registered agent at its registered office (or to a designated mailing address
such as a post office box if the United States postal service does not deliver to
the registered agent’s registered office) or to the secretary of the corporation at
its principal office shown in its most recent annual report (or to a designated
mailing address such as a post office box if the United States postal service
does not deliver to the corporation’s principal office) or, in the case of a foreign
corporation that has not yet delivered an annual report, in its application for
a certificate of authority.

(d) Notice or other communications may be delivered by electronic trans-
mission if consented to by the recipient or if authorized by subsection (j).

(e)(1) Any consent under subsection (d) may be revoked by the person who

consented by written or electronic notice to the person to whom the consent

was delivered. Any such consent is deemed revoked if:

(A) The corporation is unable to deliver two (2) consecutive electronic
transmissions given by the corporation in accordance with such consent;
and

(B) Such inability becomes known to the secretary or an assistant
secretary of the corporation or to the transfer agent, or other person
responsible for the giving of notice or other communication.

(2) The inadvertent failure to treat such inability as a revocation shall not
invalidate any meeting or other action.

(f) Unless otherwise agreed between the sender and the recipient, an
electronic transmission is received when:

(1) It enters an information processing system that the recipient has
designated or uses for the purposes of receiving electronic transmissions or
information of the type sent, and from which the recipient is able to retrieve
the electronic transmission; and

(2) It is in a form capable of being processed by that system.

(g) Receipt of an electronic acknowledgement from an information process-
ing system described in subdivision (f)(1) establishes that an electronic
transmission was received but, by itself, does not establish that the content
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sent corresponds to the content received.

(h) An electronic transmission is received under this section even if no
individual is aware of its receipt.

(i) Notice or other communication, if in a comprehensible form or manner, is
effective at the earliest of the following:

(1) If in a physical form, the earliest of when it is actually received, or
when it is left at:

(A) A shareholder’s address shown on the corporation’s record of share-
holders maintained by the corporation under § 48-26-101(c);

(B) A director’s residence or usual place of business; or

(C) The corporation’s principal place of business;

(2) If mailed first class postage prepaid and correctly addressed to a
shareholder, upon deposit in the United States mail,

(3) If mailed by United States mail postage prepaid and correctly ad-
dressed to a recipient other than a shareholder, the earliest of when it is
actually received, or:

(A) If sent by registered or certified mail, return receipt requested, the
date shown on the return receipt signed by or on behalf of the addressee;
or

(B) Five (5) days after it is deposited in the United States mail;

(4) If an electronic transmission, when it is received as provided in
subsection (f); or

(5) If oral, when communicated, if communicated in a comprehensible
manner.

() A notice or other communication may be in the form of an electronic
transmission that cannot be directly reproduced in paper form by the recipient
through an automated process used in conventional commercial practice only
if:

(1) The electronic transmission is otherwise retrievable in perceivable
form; and

(2) The sender and the recipient have consented in writing to the use of
such form of electronic transmission.

(k) If chapters 11-27 of this title prescribe requirements for notices or other
communications in particular circumstances, those requirements govern. If
the charter or bylaws prescribe requirements for notices or other communica-
tions, not inconsistent with this section or other provisions of chapters 11-27 of
this title, those requirements govern. The charter or bylaws may authorize or
require delivery of notices of meetings of directors by electronic transmission.

48-11-301. Filing requirements.

(a) A document must satisfy the requirements of this section, and of any
other section that adds to or varies these requirements, to be entitled to filing
by the secretary of state.

(b) Chapters 11-27 of this title must require or permit filing the document in
the office of the secretary of state.

(¢) The document must contain the information required by chapters 11-27
of this title. It may contain other information as well.

(d) The document must be typewritten or printed in ink in a clear and
legible fashion on one (1) side of letter size paper.

(e) The document must be in the English language. A corporate name need
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not be in English if written in English letters or Arabic or Roman numerals,
and the certificate of existence required of foreign corporations need not be in
English if accompanied by a reasonably authenticated English translation.

(f) The document must be executed:

(1) By the chair of the board of directors of a domestic or foreign
corporation, by its president, or by another of its authorized officers;

(2) If directors have not been selected or the corporation has not been
formed, by an incorporator; or

(3) If the corporation is in the hands of a receiver, trustee or other
court-appointed fiduciary, by that fiduciary.

(g) The person executing the document shall sign it and state beneath or
opposite such person’s signature such person’s name and the capacity in which
such person signs. The document may but need not contain:

(1) The corporate seal,

(2) An attestation by the secretary or an assistant secretary;

(8) An acknowledgement, verification or proof; or

(4) The date the document is signed, except that such date shall be
required for the annual report for the secretary of state.

(h) If the secretary of state has prescribed a mandatory form for the
document under § 48-11-302, the document must be in or on the prescribed
form.

(i) The document must be delivered to the office of the secretary of state for
filing and must be accompanied by the correct filing fee, and any corporate tax,
license fee, interest or penalty required by chapters 11-27 of this title.

(j) Whenever this title permits any of the terms of a plan or a filed document
to be dependent on facts objectively ascertainable outside the plan or filed
document, the following apply:

(1) The manner in which the facts will operate upon the terms of the plan
or filed document shall be set forth in the plan or filed document;
(2) The facts may include, but are not limited to:

(A) Any of the following that is available in a nationally recognized
news or information medium either in print or electronically: statistical or
market indices, market prices of any security or group of securities,
interest rates, currency exchange rates, or similar economic or financial
data;

(B) A determination or action by any person or body, including the
corporation or any other party to a plan or filed document; or

(C) The terms of, or actions taken under, an agreement to which the
corporation is a party, or any other agreement or document;

(3) As used in this subsection (j):

(A) “Filed document” means a document filed with the secretary of state
under any provision of chapters 11-27 of this title, except chapter 25 or
§ 48-26-203; and

(B) “Plan” means a plan of domestication, nonprofit conversion, entity
conversion, merger, or share exchange;

(4) None of the following provisions of a plan or filed document shall be
made dependent on facts outside the plan or filed document:

(A) The name and address of any person required in a filed document;

(B) The registered office of any entity required in a filed document;

(C) The registered agent of any entity required in a filed document;

(D) The number of authorized shares and designation of each class or
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series of shares;
(E) The effective date of a filed document;

(F) Any required statement in a filed document of the date on which the
underlying transaction was approved or the manner in which that

approval was given; and

(5) If a provision of a filed document is made dependent on a fact
ascertainable outside of the filed document, and that fact is not ascertainable
by reference to a source described in subdivision (j)(2)(A) or a document that
is a matter of public record, or the affected shareholders have not received
notice of the fact from the corporation, then the corporation shall file with
the secretary of state articles of amendment setting forth the fact promptly
after the time when the fact referred to is first ascertainable or thereafter
changes. Articles of amendment under this subdivision (j)(5) are deemed to
be authorized by the authorization of the original filed document or plan to
which they relate and may be filed by the corporation without further action

by the board of directors or the shareholders.

(k) The secretary of state has the power to promulgate appropriate rules
and regulations establishing acceptable methods for execution of any docu-

ment to be filed with the secretary of state.

() All documents submitted to the secretary of state for filing should contain
a statement which makes it clear that they are being filed pursuant to the
Tennessee Business Corporation Act, compiled in chapters 11-27 of this title.
(m) The secretary of state has the power to establish procedures for the
filing of documents with the secretary of state by means of electronic

transmission.

(n) Notwithstanding any other law to the contrary, whenever this title
requires that an application or other document submitted to the secretary of
state for filing be accompanied by a confirmation of good standing, tax
clearance for termination or withdrawal, or other similar communication of
taxpayer status by the commissioner of revenue, then such requirement shall
be met, and a paper certificate need not accompany the application or other
document, if the commissioner provides to the secretary of state electronic
verification of the required information. Upon request of the person seeking
certificate information, the commissioner shall provide to the secretary of state

electronic verification in lieu of a paper certificate.

48-11-302. Forms.

(a)(1) The secretary of state may prescribe and furnish on request forms for:

(A) An application for a certificate of existence;

(B) A foreign corporation’s application for a certificate of authority to

transact business in this state;

(C) A foreign corporation’s application for a certificate of withdrawal;

and
(D) The annual report.

(2) If the secretary of state so requires, use of these forms is mandatory.

(b) The secretary of state may prescribe and shall furnish on request forms
for other documents required or permitted to be filed by chapters 11-27 of this
title. If the secretary of state has prescribed a mandatory form for the
document, the document must be in or on the prescribed form or a conformed

copy thereof.
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48-11-303. Filing, service, and copying fees.

(a) The secretary of state shall collect the following fees when the docu-
ments described in this subsection (a) are delivered to the secretary of state for

filing:
Document Fee
(1) Charter (including designation of initial registered office
and agent) ... $100.00
(2) Application for use of indistinguishable name .............. 20.00
(3) Application for reserved name .................ooiiiiiiiien... 20.00
(4) Notice of transfer or cancellation of reserved name ........ 20.00
(5) Application for registered name ............................... 20.00
(6) Application for renewal for registered name ................ 20.00
(7) Application for or change, cancellation, or renewal of
assumed NAME .........oeiiiiiiiiiiiiiiiiiiiiiereaaaans 20.00
(8) Corporation’s statement of change of registered agent or
registered office, or both ...t 20.00
(9) Agent’s statement of change of registered office ............ 5.00
per
corporation,
but not
less
than
20.00
(10) Agent’s statement of resignation .............................. 20.00
(11) Charter amendment ...................iiiiiiiiiiiii 20.00
(12) Restatement of charter .................ooooviiiiL L, 20.00
(13) Amended and restated charter ................................. 20.00
(14) Articles of entity conversion ..............ooevveiiiiiiiiiia..... 100.00
(15) Articles of charter surrender ......................ooooiiilLL. 20.00
(16) Statement of abandonment of merger, conversion or
share exchange ... 20.00
(17) Articles of merger or share exchange ......................... 100.00
(18) Articles of dissolution and termination by incorporators
(0] e F U Yo o) o S 20.00
(19) Articles of dissolution .........ccoooiiiiiiiiiiiiiiiiiei... 20.00
(20) Articles of revocation of dissolution ........................... 20.00
(21) Articles of termination of corporate existence ............... 20.00
(22) Certificate of administrative dissolution ..................... No fee
(23) Application for reinstatement following administrative
dissOlution ........coiiiiiiiiii e 70.00
(24) Articles of termination following administrative
dissolution or revocation ...............coiiiiiiiiiiiiiiiiie., 100.00
(25) Certificate of reinstatement ................................LL No fee
(26) Certificate of judicial dissolution ........................c.el No fee
(27) Application for certificate of authority (including
designation of initial registered office and agent) .......... 600.00
(28) Application for amended certificate of authority ............ 20.00

(29) Application for certificate of withdrawal ..................... 20.00
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Document Fee
(30) Certificate of revocation of authority to transact business

....................................................................... No Fee
(31) Application for certificate of withdrawal following

administrative revocation ...............coociiiiiiii 100.00
(32) Application for reinstatement following administrative

TEVOCATION ...ttt ittt ettt 70.00
(33) Annual report ... 20.00
(34) Articles of correction ............cooiiiiiiiiiiiiiiiiii 20.00
(35) Application for certificate of existence or authorization ... 20.00
(36) Any other document required or permitted to be filed by

chapters 11-27 of this title .............ccoiiiiiiiiiiiiiiiin, 20.00

(b) The secretary of state shall collect a fee of twenty dollars ($20.00) each
time process is served on the secretary of state under chapters 11-27 of this
title. The party to a proceeding causing service of process is entitled to recover
this fee as costs if such party prevails in the proceeding.

(¢) The secretary of state shall collect a fee of twenty dollars ($20.00) for
copying all filed documents relating to a domestic or foreign corporation. All
such copies will be certified or validated by the secretary of state.

(d) In addition to the other filing requirements of chapters 11-27 of this title,
a copy of all documents specified in subdivisions (a)(1) and (11)-(20) shall also
be filed in the office of the register of deeds in the county wherein a corporation
has its principal office, if such principal office is in Tennessee, and in the case
of a merger, in the county in which the new or surviving corporation shall have
its principal office if such principal office is in Tennessee. The register of deeds
may charge five dollars ($5.00) plus fifty cents (50¢) per page in excess of five
(5) pages for such filing.

48-11-304. Effective time and date of document.

(a) Except as provided in subsection (b) and § 48-11-305(c), a document
accepted for filing is effective:

(1) At the time of filing on the date it is filed by the secretary of state, as
evidenced by the secretary of state’s date and time endorsement on the
original document; and

(2) At the time specified in the document as its effective time on the date
it is filed.

(b) A document may specify a delayed effective time and date, and if it does
so the document becomes effective at the time and date specified. If a delayed
effective date but not time is specified, the document is effective at the close of
business on that date. A delayed effective date for a document may not be later
than the ninetieth day after the date it is filed by the secretary of state.
Notwithstanding the foregoing, documents specified in § 48-11-303(a)(3)-(7),
(15), (16), (20), (21), (25), (31), (33) and (34) may not specify a delayed effective
time and date.

(c) The secretary of state shall not file any charter or application for a
certificate of authority unless that document designates the registered agent
and registered office of such domestic or foreign corporation in accordance with
chapters 15 and 25 of this title. The secretary of state shall not file any other
document under chapters 11-27 of this title if at the time of filing the domestic
or foreign corporation does not have a registered agent or registered office
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designated at such time, unless at the time such document is received for filing
the secretary of state also receives for filing a statement designating such
registered agent or registered office, or both.

48-11-306. Filing duty of secretary of state.

(a) If a document delivered to the office of the secretary of state for filing
satisfies the requirements of § 48-11-301, the secretary of state shall file it.

(b) The secretary of state files a document by stamping or otherwise
endorsing “Filed,” together with the secretary of state’s name and official title
and the date and time of receipt, on such document. After filing a document,
except for filings pursuant to §§ 48-15-103, 48-25-109 and 48-26-203, the
secretary of state shall deliver the document, with the filing fee receipt (or
acknowledgment of receipt if no fee is required) attached, to the domestic or
foreign corporation or its representative in due course. A domestic or foreign
corporation or its representative may present to the secretary of state an exact
or conformed copy of the document presented for filing together with such
document, and, in that event, the secretary of state shall stamp or otherwise
endorse the exact or conformed copy filed, together with the secretary of state’s
name and official title and the date and time of receipt, and immediately return
the exact or conformed copy to the party filing the original of such document.

(c) If the secretary of state refuses to file a document, the secretary of state
shall return it to the domestic or foreign corporation or its representative
within a reasonable time after the document was received for filing, together
with a brief, written explanation of the reason for the secretary of state’s
refusal.

(d) The secretary of state’s duty to file documents under this section is
ministerial. The secretary of state’s filing or refusing to file a document does
not:

(1) Affect the validity or invalidity of the document in whole or part;

(2) Relate to the correctness or incorrectness of information contained in
the document;

(8) Create a presumption that the document is valid or invalid or that
information contained in the document is correct or incorrect; or

(4) Establish that a document purporting to be an exact or conformed copy
is in fact an exact or conformed copy.

(e) Any corporate document which meets the requirements of chapters 11-27
of this title for filing and recording shall be received, filed and recorded by the
appropriate office, notwithstanding any contrary requirements found in any
other provision of the laws of this state.

48-11-308. Evidentiary effect of copy of filed document.

A certificate attached or certification affixed to a copy of a document filed by
the secretary of state, bearing the secretary of state’s signature (which may be
in facsimile or other electronic format) and the seal of this state, is conclusive
evidence that the original document is on file with the secretary of state.

48-12-102. Charter.

(a) The charter must set forth:
(1) A corporate name for the corporation that satisfies the requirements of
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§ 48-14-101;

(2) The number of shares the corporation is authorized to issue;

(8) The street address and zip code of the corporation’s initial registered
office (or a mailing address such as a post office box if the United States
postal service does not deliver to the registered agent’s registered office), the
county in which the office is located, and the name of its initial registered
agent at that office;

(4) The name and address and zip code of each incorporator;

(5) The street address and zip code of the initial principal office of the
corporation (or a mailing address such as a post office box if the United
States postal service does not deliver to the principal office);

(6) Information required by chapter 16 of this title; and

(7) A statement that the corporation is for profit.

(b) The charter may set forth:

(1) The names and addresses of the individuals who are to serve as the
initial directors;

(2) Provisions not inconsistent with law:

(A) Stating the purpose or purposes for which the corporation is
organized;

(B) Regarding the management of the business and regulating the
affairs of the corporation; or

(C) Defining, limiting and regulating the powers and rights of the
corporation, its board of directors and shareholders;

(3)(A) A provision eliminating or limiting the personal liability of a

director to the corporation or its shareholders for monetary damages for

breach of fiduciary duty as a director; provided, that such provision shall
not eliminate or limit the liability of a director:
(i) For any breach of the director’s duty of loyalty to the corporation or
its shareholders;
(i) For acts or omissions not in good faith or which involve inten-
tional misconduct or a knowing violation of law; or
(iii) Under § 48-18-302.

(B) No such provision shall eliminate or limit the liability of a director
for any act or omission occurring prior to the date when such provisions
become effective. All references in this subdivision (b)(3) to a “director” are
also deemed to refer to a member of the governing body of a corporation
which dispenses with or limits the authority of the board of directors
pursuant to § 48-18-101(c); and
(4) Any provision that under chapters 11-27 of this title is required or

permitted to be set forth in the bylaws.
(¢c) The charter need not set forth any of the corporate powers enumerated

in chapters 11-27 of this title.

48-12-107. Emergency bylaws.

(a) Unless the charter provides otherwise, the board of directors or the

incorporators of a corporation may adopt bylaws to be effective only in an
emergency. The emergency bylaws, which are subject to amendment or repeal
by the shareholders, may make all provisions necessary for managing the
corporation during the emergency, including:

(1) Procedures for calling a meeting of the board of directors;
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(2) Quorum requirements for the meeting; and
(8) Designation of additional or substitute directors.

(b) All provisions of the regular bylaws consistent with the emergency
bylaws remain effective during the emergency. The emergency bylaws are not
effective after the emergency ends.

(¢c) Corporate action taken in good faith in accordance with the emergency
bylaws:

(1) Binds the corporation; and
(2) May not be used to impose liability on a corporate director, officer,
employee, or agent.

(d) An emergency exists for purposes of this section if a quorum of the
corporation’s directors cannot readily be assembled because of some cata-
strophic event.

48-15-102. Change of registered office or registered agent.

(a) A corporation may change its registered office or registered agent by
delivering to the secretary of state for filing a statement of change that sets
forth:

(1) The name of the corporation;

(2) If the current registered office is to be changed, the street address of
the new registered office and the zip code for such office (or a mailing address
such as a post office box if the United States postal service does not deliver
to the registered agent’s registered office), and the county in which the office
is located;

(3) If the current registered agent is to be changed, the name of the new
registered agent; and

(4) That after the change or changes are made, the street addresses of its
registered office and the business office of its registered agent will be
identical.

(b) If a registered agent changes the street address of such registered
agent’s business office, such registered agent may change the street address of
the registered office of any corporation for which such registered agent is the
registered agent by notifying the corporation in writing of the change and
signing (either manually or in facsimile) and delivering to the secretary of
state for filing a statement that complies with the requirements of subsection
(a) and recites that the corporation has been notified of the change.

48-15-105. Procedure for service on domestic or foreign corporation
by service on secretary of state.

(a) Service on the secretary of state, when the secretary of state is an agent
for a domestic or foreign corporation as provided in § 48-15-104(b), of any
process, notice, or demand shall be made by delivering to the secretary of state
the original and one (1) copy of such process, notice, or demand, duly certified
by the clerk of the court in which the suit or action is pending or brought,
together with the proper fee. A statement which identifies which of the
grounds, as listed in § 48-15-104(b), for service on the secretary of state is
applicable, must be included. The secretary of state shall endorse the time of
receipt upon the original and copy and immediately shall send the copy, along
with a written notice that service of the original was also made, by registered
or certified mail, with return receipt requested, addressed to such corporation
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at its registered office (or designated alternative mailing address) or principal
office (or designated alternative mailing address) as shown in the records on
file in the secretary of state’s office or as shown in the official registry of the
state or country in which such corporation is incorporated. If none of the
previously mentioned addresses are available to the secretary of state, service
may be made on any one (1) of the incorporators at the address set forth in the
charter. The secretary of state may require the plaintiff (or complainant as the
case may be) or the plaintiff’s (or complainant’s) attorney to furnish the latter
address.

(b) The refusal or failure of such corporation to accept delivery of the
registered or certified mail provided for in subsection (a), or the refusal or
failure to sign the return receipt, shall not affect the validity of such service;
and any such corporation refusing or failing to accept delivery of such
registered or certified mail shall be charged with knowledge of the contents of
any process, notice, or demand contained therein.

(c) When the registered or certified mail return receipt is received by the
secretary of state or when a corporation refuses or fails to accept delivery of the
registered or certified mail and it is returned to the secretary of state, the
secretary of state shall forward the receipt or such refused or undelivered mail
to the clerk of the court in which the suit or action is pending, together with the
original process, notice, or demand, a copy of the notice the secretary of state
sent to the defendant corporation and the secretary of state’s affidavit setting
forth the secretary of state’s compliance with this section. Upon receipt thereof,
the clerk shall copy the affidavit on the rule docket of the court and shall mark
it, the receipt or refused or undelivered mail, and the copy of notice as of the
day received and place them in the file of the suit or action where the process
and pleadings are kept, and such receipt or refused or undelivered mail,
affidavit, and copy of notice shall be and become a part of the technical record
in the suit or action and thereupon service on the defendant shall be complete.
Service made under this section shall have the same legal force and validity as
if the service had been made personally in this state.

(d) Subsequent pleadings or papers permitted or required to be served on
such defendant domestic or foreign corporation may be served on the secretary
of state as agent for such defendant corporation in the same manner, at the
same cost and with the same effect as process, notice, or demand are served on
the secretary of state as agent for such defendant corporation under this
section.

(e) No appearance shall be required in the suit or action by the defendant
domestic or foreign corporation nor shall any judgment be taken against the
defendant domestic or foreign corporation in less than one (1) month after the
date service is completed under this section.

(f) The secretary of state shall keep a record of all processes, notices, and
demands served upon the secretary of state under this section, which record
shall include the time of such service and the secretary of state’s action with
reference thereto.

48-16-205. Options to subscribe for or purchase shares — Instruments
evidencing options — Authority to grant.

(a) Unless the charter otherwise provides, a corporation, by its directors,
may grant rights, options or warrants to subscribe for or to purchase shares of
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any authorized class, at the times and on the terms that are set forth in such
rights, options or warrants, or in the contracts, warrants or instruments that
evidence such rights, options or warrants, which contracts, warrants or
instruments may be transferable or nontransferable and may be separable or
inseparable from such rights, options or warrants upon the following
conditions:

(1) Ifthe shares are subject to preemptive rights and if the rights, options
or warrants are not granted to shareholders in satisfaction of their preemp-
tive rights, the granting of the rights, options or warrants must be autho-
rized by the vote or consent of the shareholders or holders of shares of
particular classes that then would be required to waive or release such
preemptive rights; the vote or consent shall release the preemptive rights to
the shares required to satisfy the rights, options or warrants if and when
exercised; and

(2) If at the time of granting the rights, options or warrants the corpora-
tion does not have authorized and unissued shares sufficient to satisfy the
rights, options or warrants if and when exercised, the granting of the rights,
options or warrants must be authorized by the vote of the shareholders or
holders of shares of particular classes that then would be required to adopt
an amendment to the charter for the purpose of increasing the authorized
number of such shares, and the shares required to be issued upon the
exercise of the rights, options or warrants shall be provided by an amend-
ment concurrently or thereafter adopted by the shareholders or the
directors.

(b)(1) The securities, contracts, warrants or instruments that evidence the
rights, options or warrants may contain any terms not repugnant to law,
including, but not limited to, the following:
(A) Restrictions upon the authorization or issuance of additional
shares;
(B) Provisions for the adjustment of the exercise price;
(C) Provisions concerning rights in the event of reorganization, merger,
share exchange or sale of the entire assets of the corporation;
(D) Provisions for the reservation of authorized but unissued shares to
satisfy the rights, options or warrants;
(E) Restrictions upon the declaration of payment of dividends or distri-
butions; or
(F) Conditions on the exercise of the rights, options or warrants,
including, subject to the limitation specified in subdivision (b)(2), condi-
tions that preclude a holder, including, but not limited to, a holder of at
least a specified number or percentage of the outstanding common shares
of the corporation, or a holder offering to purchase at least a specified
number or percentage of the outstanding common shares of the corpora-
tion, from exercising the rights, options or warrants.

(2) The express or implied authority conferred by subdivision (b)(1) or any
other section of this chapter for securities, contracts, warrants, or instru-
ments that evidence such rights, options or warrants to contain a condition
on the exercise of such rights, options or warrants that precludes a holder,
including, but not limited to, a holder of at least a specified number or
percentage of the outstanding common shares of the corporation, or a holder
offering to purchase at least a specified number or percentage of the
outstanding common shares of the corporation, from exercising rights,



Page: 85

Date: 11/18/13 Time: 1:34:36

Path: @psc3912/nep_usa_pri/XPRIMARY/STATUTES/TN_IS/ep_PRIMARYtn_statutes_codebillv2

85

options or warrants, shall apply only to:

(A) A corporation that has issued and has outstanding shares listed on
a national securities exchange or is regularly quoted in an over-the-
counter market by one (1) or more members of a national or affiliated
securities association; or

(B) A corporation that has adopted a shareholder’s agreement pursuant
to which rights, options or warrants are granted, if the securities,
contracts, warrants or instruments that evidence the rights, options or
warrants contain a condition that precludes a holder, including, but not
limited to, a holder of at least a specified number or percentage of the
outstanding common shares of the corporation or a holder offering to
purchase at least a specified number or percentage of the outstanding
common shares of the corporation, from exercising the rights, options or
warrants.

(c) Subject to the conditions set forth in subsection (a), the board of directors
may authorize one (1) or more officers to designate the recipients of rights,
options, warrants or other equity compensation awards that involve the
issuance of shares and determine, within an amount and subject to any other
limitations established by the board and, if applicable, the stockholders, the
number of such rights, options, warrants or other equity compensation awards
and the terms thereof to be received by the recipients; provided, that no officer
shall use such authority to designate either such officer or such other persons
as the board of directors may specify as a recipient of such rights, options,
warrants or other equity compensation awards.

(d) Asused in this section, “securities” includes obligations and shares of the
corporation.

(e) This section shall apply to any rights, options or warrants, or any
contracts, warrants, or instruments that evidence such rights, options or
warrants which were issued subsequent to January 1, 1985.

48-17-101. Annual meeting.

(a) Unless directors are elected by written consent in lieu of an annual
meeting as permitted by § 48-17-104, a corporation shall hold a meeting of
shareholders annually at a time stated in, or fixed in accordance with, the
bylaws.

(b) Annual shareholders’ meetings may be held in or out of this state at the
place stated in or fixed in accordance with the bylaws. If no place is stated in
or fixed in accordance with the bylaws, annual meetings shall be held at the
corporation’s principal office.

(¢c) The failure to hold an annual meeting at the time stated in or fixed in
accordance with a corporation’s bylaws does not affect the validity of any
corporate action.

48-17-104. Action without meeting.

(a) Action required or permitted by chapters 11-27 of this title to be taken at
a shareholders’ meeting may be taken without a meeting. If all shareholders
entitled to vote on the action consent to taking such action without a meeting,
the affirmative vote of the number of shares that would be necessary to
authorize or take such action at a meeting is the act of the shareholders. The
action must be evidenced by one (1) or more written consents describing the
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action taken, signed by each shareholder entitled to vote on the action in one
(1) or more counterparts, indicating each signing shareholder’s vote or absten-
tion on the action, and delivered to the corporation for inclusion in the minutes
or filing with the corporate records.

(b) The charter may provide that any action required or permitted by
chapters 11-27 of this title to be taken at a shareholders’ meeting may be taken
without a meeting, and without prior notice, if consents in writing setting forth
the action so taken are signed by the holders of outstanding shares having not
less than the minimum number of votes that would be required to authorize or
take the action at a meeting at which all shares entitled to vote on the action
were present and voted. The written consent shall bear the date of signature
of the shareholder who signs the consent and be delivered to the corporation for
inclusion in the minutes or filing with the corporate records.

(¢) If not otherwise determined under § 48-17-103 or § 48-17-107, the
record date for determining shareholders entitled to take action without a
meeting is the date the first shareholder signs the consent under subsection
(a).

(d) A consent signed under this section has the effect of a meeting vote and
may be described as such in any document. Unless the charter, bylaws or a
resolution of the board of directors provides for a reasonable delay to permit
tabulation of written consents, the action taken by written consent shall be
effective when written consents signed by sufficient shareholders to take the
action are delivered to the corporation.

(e) If chapters 11-27 of this title or the charter requires that notice of
proposed action be given to nonvoting shareholders and the action is to be
taken by consent of the voting shareholders, then the corporation must give its
nonvoting shareholders written notice of the proposed action at least ten (10)
days before the action is taken. The notice must contain or be accompanied by
the same material that under chapters 11-27 of this title would have been
required to be sent to nonvoting shareholders in a notice of meeting at which
the proposed action would have been submitted to the shareholders for action.

(f)(1) If action is taken by less than unanimous written consent of the voting

shareholders, the corporation must give its non-consenting voting share-

holders written notice of the action not more than ten (10) days after:
(A) Written consents sufficient to take the action have been delivered to
the corporation; or
(B) Such later date that tabulation of consents is completed pursuant to

an authorization under subsection (d).

(2) The notice must reasonably describe the action taken and contain or
be accompanied by the same material of this title, would have been required
to be sent to voting shareholders in a notice of a meeting at which the action
would have been submitted to the shareholders for action.

(g) The notice requirements in subsections (e) and (f) shall not delay the
effectiveness of actions taken by written consent, and a failure to comply with
such notice requirements shall not invalidate actions taken by written consent;
provided, that this subsection (g) shall not be deemed to limit judicial power to
fashion any appropriate remedy in favor of a shareholder adversely affected by
a failure to give such notice within the required time period.

(h) An electronic transmission may be used to consent to an action, if the
electronic transmission contains or is accompanied by information from which
the corporation can determine the date on which the electronic transmission
was signed and that the electronic transmission was authorized by the
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shareholder, the shareholder’s agent or the shareholder’s attorney-in-fact.

(i) Delivery of a written consent to the corporation under this section is
delivery to the corporation’s registered agent at its registered office (or to a
designated mailing address such as a post office box if the United States postal
service does not deliver to the registered agent’s registered office) or to the
secretary of the corporation at its principal office (or to a designated mailing
address such as a post office box if the United States postal service does not
deliver to the corporation’s principal office).

48-17-110. Conduct of the meeting.

(a) At each meeting of shareholders, a chair shall preside. The chair shall be
appointed as provided in the bylaws or, in the absence of such provision, by the
board.

(b) The chair, unless the charter or bylaws provide otherwise, shall deter-
mine the order of business and shall have the authority to establish rules for
the conduct of the meeting.

(¢) Any rules adopted for, and the conduct of, the meeting shall be fair to
shareholders.

(d) The chair of the meeting shall announce at the meeting when the polls
close for each matter voted upon. If no announcement is made, the polls shall
be deemed to have closed upon the final adjournment of the meeting. After the
polls close, no ballots, proxies or votes nor any revocations or changes thereto
may be accepted.

48-17-203. Proxies.

(a) A shareholder may vote such shareholder’s shares in person or by proxy.

(b) Without limiting the manner in which a shareholder may authorize
another person or persons to act for the shareholder as proxy pursuant to this
section, the following shall constitute a valid means by which a shareholder
may grant such authority:

(1) A shareholder may execute a writing authorizing another person or
persons to act for the shareholder as proxy. Execution may be accomplished
by the shareholder personally signing such writing or by an attorney-in-fact
in the case of an individual shareholder or by an authorized officer, director,
employee, agent or attorney-in-fact in the case of any other shareholder
signing such writing or causing the shareholder’s signature to be affixed to
such writing by any reasonable means, including, but not limited to,
facsimile signature;

(2) A shareholder may authorize another person or persons to act for the
shareholder as proxy by transmitting or authorizing the transmission of a
telegram, cablegram, or electronic transmission to the person who will be the
holder of the proxy or to a proxy solicitation firm, proxy support service
organization or like agent duly authorized by the person who will be the
holder of the proxy to receive such transmission; provided, that any such
telegram, cablegram, or electronic transmission shall either set forth or be
submitted with information from which it can be determined that the
telegram, cablegram, or electronic transmission was authorized by the
shareholder. If it is determined that such telegrams, cablegrams, or elec-
tronic transmissions are valid, the inspectors or, if there are no inspectors,
such other persons making such determination shall specify the information
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upon which they relied;

(8) Any copy, electronic transmission or other reliable reproduction of
such writing or transmission may be substituted or used in lieu of the
original writing or transmission for any and all purposes for which the
original writing or transmission could be used; provided, that such copy,
electronic transmission or other reproduction shall be a complete reproduc-
tion of the entire original writing or transmission.

(¢) An appointment of a proxy is effective when received by the secretary or
other officer or agent authorized to tabulate votes. An appointment is valid for
eleven (11) months unless another period is expressly provided in the appoint-
ment form.

(d) An appointment of a proxy is revocable by the shareholder unless the
appointment form conspicuously states that it is irrevocable and the appoint-
ment is coupled with an interest. Appointments coupled with an interest
include the appointment of:

(1) A pledgee;

(2) A person who purchased or agreed to purchase the shares;

(8) A creditor of the corporation who extended it credit under terms
requiring the appointment;

(4) An employee of the corporation whose employment contract requires
the appointment; or

(5) A party to a voting agreement created under § 48-17-302.

(e) In the case of a proxy not made irrevocable under subsection (d), the
death or incapacity of the shareholder appointing a proxy does not affect the
right of the corporation to accept the proxy’s authority unless notice of the
death or incapacity is received by the secretary or other officer or agent
authorized to tabulate votes before the proxy exercises the proxy’s authority
under the appointment.

(f) An appointment made irrevocable under subsection (d) becomes revo-
cable when the interest with which it is coupled is extinguished.

(g) A transferee for value of shares subject to an irrevocable appointment
may revoke the appointment if the transferee did not know of its existence
when such transferee acquired the shares and the existence of the irrevocable
appointment was not noted conspicuously on the certificate representing the
shares or on the information statement for shares without certificates.

(h) Subject to § 48-17-205 and to any express limitation on the proxy’s
authority appearing on the face of the appointment form, a corporation is
entitled to accept the proxy’s vote or other action as that of the shareholder
making the appointment.

(i) Each fiduciary, including such acting as executor, administrator, guard-
ian, committee, agent, or trustee, owning shares registered in such person’s
name as fiduciary, or in the name of another for the convenience of the
fiduciary, whether the corporation issuing such shares is foreign or domestic,
may, in addition to exercising the voting rights vested in such fiduciary, execute
and deliver, or cause to be executed and delivered, a proxy or proxies in
accordance with this section to others for the voting of such shares, but subject
always to the following limitations:

(1) If there are two (2) or more fiduciaries acting, the proxy shall be
executed by, and voting instructions shall be issued by, agreement of all
fiduciaries or a majority of them, and in the event of failure to obtain a
majority, each of the fiduciaries shall vote the number of shares held by the



Page: 89

Date: 11/18/13 Time: 1:34:36

Path: @psc3912/nep_usa_pri/XPRIMARY/STATUTES/TN_IS/ep_PRIMARYtn_statutes_codebillv2

89

fiduciaries divided by the number of fiduciaries; and

(2) In the event the rights, manner or method of voting or the purpose to
be accomplished is fixed by the instrument or instruments appointing the
fiduciaries, the directions therein shall govern.

48-18-107. Resignation of directors.

(a) A director may resign at any time by delivering a written resignation to
the board of directors, or its chair, or to the secretary of the corporation.

(b) A resignation is effective when the resignation is delivered unless the
resignation specifies a later effective date or an effective date determined upon
the happening of an event or events. A resignation that is conditioned upon
failing to receive a specified vote for election as a director may provide that it
is irrevocable.

48-18-202. Action without meeting.

(a) Except to the extent that the charter or bylaws require that action by the
board of directors be taken at a meeting, action required or permitted by
chapters 11-27 of this title to be taken by the board of directors may be taken
without a meeting if each director signs a consent describing the action to be
taken and delivers it to the corporation. If all directors consent to taking such
action without a meeting, the affirmative vote of the number of directors that
would be necessary to authorize or take such action at a meeting is the act of
the board. The action must be evidenced by one (1) or more written consents
describing the action taken, signed by each director in one (1) or more
counterparts, indicating each signing director’s vote or abstention on the
action, and delivered to the corporation, and shall be included in the minutes
or filed with the corporate records reflecting the action taken.

(b) Action taken under this section is the act of the board of directors when
one (1) or more consents signed by all the directors are delivered to the
corporation. The consent may specify the time at which the action taken
thereunder is to be effective. A director’s consent may be withdrawn by a
revocation signed by the director and delivered to the corporation prior to
delivery to the corporation of unrevoked written consents signed by all the
directors.

(c) A consent signed under this section has the effect of action taken at a
meeting of the board of directors and may be described as such in any
document.

48-18-302. Liability for unlawful distributions.

(a) A director who votes for or assents to a distribution made in violation of
§ 48-16-401 or the charter is personally liable to the corporation for the
amount of the distribution that exceeds what could have been distributed
without violating such section or the charter if it is established that the
director did not perform such director’s duties in compliance with § 48-18-301.
In any proceeding commenced under this section, a director has all of the
defenses ordinarily available to a director.
(b) A director held liable under subsection (a) for an unlawful distribution is
entitled to contribution from:
(1) Every other director who could be held liable under subsection (a) for
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the unlawful distribution; and
(2) Each shareholder for the amount the shareholder accepted knowing
the distribution was made in violation of § 48-16-401 or the charter.
(c) A proceeding under this section is barred unless it is commenced within
two (2) years after the date on which the effect of the distribution was
measured under § 48-16-401.

48-18-303. [Repealed.]
48-18-304. [Transferred.]

48-18-401. Required officers.

(a) A corporation has the officers described in its bylaws or designated by its
board of directors in accordance with the bylaws. Unless the charter or bylaws
provide otherwise, officers shall be elected or appointed by the board of
directors.

(b) A duly appointed officer may appoint one (1) or more officers or assistant
officers if authorized by the bylaws or the board of directors.

(¢) The bylaws or the board of directors shall delegate to one (1) of the
officers responsibility for preparing minutes of the directors’ and shareholders’
meetings and for authenticating records of the corporation.

(d) The same individual may simultaneously hold more than one (1) office in
a corporation.

48-18-509. Exclusivity of rights — Charter limiting indemnification —
Payment of witness expenses.

(a)(1) The indemnification and advancement of expenses granted pursuant
to, or provided by, chapters 11-27 of this title shall not be deemed exclusive
of any other rights to which a director seeking indemnification or advance-
ment of expenses may be entitled, whether contained in chapters 11-27 of
this title, the charter, or the bylaws or, when authorized by such charter or
bylaws, in a resolution of shareholders, a resolution of directors, or an
agreement providing for such indemnification; provided, that no indemnifi-
cation may be made to or on behalf of any director if a judgment or other final
adjudication adverse to the director establishes the director’s liability:
(A) For any breach of the duty of loyalty to the corporation or its
shareholders;
(B) For acts or omissions not in good faith or which involve intentional
misconduct or a knowing violation of law; or
(C) Under § 48-18-302.

(2) Nothing contained in chapters 11-27 of this title shall affect any rights
to indemnification to which corporate personnel, other than directors, may
be entitled by contract or otherwise under law. If the charter limits
indemnification or advance for expenses, indemnification and advance for
expenses are valid only to the extent consistent with the charter.

(b) This part does not limit a corporation’s power to pay or reimburse
expenses incurred by a director in connection with the director’s appearance as
a witness in a proceeding at a time when the director has not been made a
named defendant or respondent to the proceeding.
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48-18-601. Limitation of actions for breach of fiduciary duty.

Any action alleging breach of fiduciary duties by directors or officers,
including alleged violations of the standards established in § 48-18-301,
§ 48-18-403 or part 7 of this chapter, must be brought within one (1) year from
the date of such breach or violation; provided, that in the event the alleged
breach or violation is not discovered nor reasonably should have been discov-
ered within the one-year period, the period of limitation shall be one (1) year
from the date such was discovered or reasonably should have been discovered.
In no event shall any such action be brought more than three (3) years after the
date on which the breach or violation occurred, except where there is
fraudulent concealment on the part of the defendant, in which case the action
shall be commenced within one (1) year after the alleged breach or violation is,
or should have been, discovered.

48-18-701. Part definitions.

In this part:

(1) “Control” (including “controlled by”) means:

(A) Having the power, directly or indirectly, to elect or remove a
majority of the members of the board of directors or other governing body
of an entity, whether through the ownership of voting shares or interests,
by contract, or otherwise; or

(B) Being subject to a majority of the risk of loss from the entity’s
activities or entitled to receive a majority of the entity’s residual returns;
(2) “Director’s or officer’s conflicting interest transaction” means a trans-

action effected or proposed to be effected by the corporation (or by an entity
controlled by the corporation):

(A) To which, at the relevant time, the director or officer is a party; or

(B) Respecting which, at the relevant time, the director or officer had
knowledge and a material financial interest known to the director or
officer; or

(C) Respecting which, at the relevant time, the director or officer knew
that a related person was a party or had a material financial interest;
(3) “Fair to the corporation” means, for purposes of § 48-18-702(b)(3), that

the transaction as a whole was beneficial to the corporation, taking into
appropriate account whether it was:

(A) Fair in terms of the director’s or officer’s dealings with the corpora-
tion; and

(B) Comparable to what might have been obtainable in an arm’s length
transaction, given the consideration paid or received by the corporation;
(4) “Material financial interest” means a financial interest in a transac-

tion that would reasonably be expected to impair the objectivity of the
director’s or officer’s judgment when participating in action on the authori-
zation of the transaction;

(5) “Material relationship” means a familial, financial, professional, em-
ployment or other relationship that would reasonably be expected to impair
the objectivity of the director’s judgment when participating in the action to
be taken;

(6)(A) “Qualified director” means a director who, at the time action is to be

taken under § 48-18-703, is not a director:

(i) As to whom the transaction is a director’s or officer’s conflicting
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interest transaction; or

(i1)) Who has a material relationship with another director as to whom
the transaction is a director’s or officer’s conflicting interest transaction;
(B) The presence of one (1) or more of the following circumstances shall

not automatically prevent a director from being a qualified director:

(i) Nomination or election of the director to the current board by any
director who is not a qualified director with respect to the matter (or by
any person that has a material relationship with that director), acting
alone or participating with others; or

(i1) Service as a director of another corporation of which a director
who is not a qualified director with respect to the matter (or any
individual who has a material relationship with that director), is or was
also a director;

(7) “Related person” means:

(A) The director’s or officer’s spouse;

(B) A child, stepchild, grandchild, parent, step parent, grandparent,
sibling, step sibling, half sibling, aunt, uncle, niece or nephew (or spouse
of any thereof) of the director or officer or of the director’s or officer’s
spouse;

(C) An individual living in the same home as the director or officer;

(D) An entity (other than the corporation or an entity controlled by the
corporation) controlled by the director or officer or any person specified in
subdivisions (7)(A)-(C);

(E) A domestic or foreign:

(i) Business or nonprofit corporation (other than the corporation or an
entity controlled by the corporation) of which the director or officer is a
director but only with respect to a transaction or proposed transaction to
which the corporation and the other business or nonprofit corporation
are parties or proposed parties and that is a transaction or proposed
transaction that is or should be considered by the board of directors of
the corporation,;

(ii) Unincorporated entity of which the director or officer is a general
partner or a member of the governing body; or

(iii) Individual, trust or estate for whom or of which the director or
officer is a trustee, guardian, personal representative or like fiduciary;
or
(F) A person that is or an entity that is controlled by, an employer of the

director or officer;
(8) “Relevant time” means:

(A) The time at which directors’ action respecting the transaction is
taken in compliance with § 48-18-703; or

(B) If the transaction is not brought before the board of directors of the
corporation (or its committee) for action under § 48-18-703, at the time
the corporation (or an entity controlled by the corporation) becomes legally
obligated to consummate the transaction; and
(9) “Required disclosure” means disclosure of:

(A) The existence and nature of the director’s or officer’s conflicting
interest; and

(B) All facts known to the director or officer respecting the subject
matter of the transaction that a director or officer free of such conflicting
interest would reasonably believe to be material in deciding whether to
proceed with the transaction.
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48-18-702. Judicial action.

(a) Atransaction effected or proposed to be effected by the corporation (or by
an entity controlled by the corporation) may not be the subject of equitable
relief, or give rise to an award of damages or other sanctions against a director
or officer of the corporation, in a proceeding by a shareholder or by or in the
right of the corporation, on the ground that the director or officer has an
interest respecting the transaction, if it is not a director’s or officer’s conflicting

interest transaction.

(b) A director’s or officer’s conflicting interest transaction may not be the
subject of equitable relief, or give rise to an award of damages or other
sanctions against a director or officer of the corporation, in a proceeding by a
shareholder or by or in the right of the corporation, on the ground that the
director or officer has an interest respecting the transaction, if:

(1) Directors’ action respecting the transaction was taken in compliance

with § 48-18-703 at any time;

(2) Shareholders’ action respecting the transaction was taken in compli-

ance with § 48-18-704 at any time; or

(8) The transaction, judged according to the circumstances at the relevant

time, is established to have been fair to the corporation.

48-18-703. Directors’ action.

(a) Directors’ action respecting a director’s or officer’s conflicting interest
transaction is effective for purposes of § 48-18-702(b)(1) if the transaction has
been authorized by the affirmative vote of a majority (but no fewer than two
(2)) of the qualified directors who voted on the transaction, after required
disclosure by the conflicted director or officer of information not already known
by such qualified directors, or after modified disclosure in compliance with

subsection (b); provided, that:

(1) The qualified directors have deliberated and voted without the par-

ticipation by any other director; and

(2) Where the action has been taken by a committee, all members of the

committee were qualified directors, and either:

(A) The committee was composed of all the qualified directors on the

board of directors; or

(B) The members of the committee were appointed by the affirmative

vote of a majority of the qualified directors on the board.

(b) Notwithstanding subsection (a), when a transaction is a director’s or
officer’s conflicting interest transaction only because a related person described
in § 48-18-701(7)(E) or (7)(F) is a part to or has a material financial interest in
the transaction, the conflicted director or officer is not obligated to make
required disclosure to the extent that the director or officer reasonably believes
that doing so would violate a duty imposed under law, a legally enforceable
obligation of confidentiality, or a professional ethics rule; provided, that the
conflicted director or officer discloses to the qualified directors voting on the

transaction:

(1) All the information required to be disclosed that is not so violative;
(2) The existence and nature of the director’s or officer’s conflicting

interest; and

(3) The nature of the conflicted director’s or officer’s duty not to disclose

the confidential information.
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(c)(1) A majority (but no fewer than two (2)) of all the qualified directors on
the board of directors, or on the committee, constitutes a quorum for
purposes of action that complies with this section.

(2) Where directors’ action under this section does not satisfy a quorum or
voting requirement applicable to the authorization of the transaction by
reason of the charter, the bylaws or a provision of law, independent action to
satisfy those authorization requirements must be taken by the board of
directors or a committee, in which action directors who are not qualified
directors may participate.

48-18-704. Shareholders’ action.

(a) Shareholders’ action respecting a director’s or officer’s conflicting inter-
est transaction is effective for purposes of § 48-18-702(b)(2) if a majority of the
votes cast by the holders of all qualified shares are in favor of the transaction
after:

(1) Notice to shareholders describing the action to be taken respecting the
transaction;

(2) Provision to the corporation of the information referred to in subsec-
tion (b); and

(3) Communication to the shareholders entitled to vote on the transaction
of the information that is the subject of required disclosure, to the extent the
information is not known by them.

(b) A director or officer who has conflicting interest respecting the transac-
tion shall, before the shareholders’ vote, inform the secretary or other officer or
agent of the corporation authorized to tabulate votes, in writing, of the number
of shares that the director or officer knows are not qualified shares under
subsection (c), and the identity of the holders of those shares.

(c) For purposes of this section:

(1) “Holder” means, and “held by” refers to, shares held by both a record
shareholder (as defined in § 48-23-101) and a beneficial shareholder (as
defined in § 48-23-101); and

(2) “Qualified shares” means all shares entitled to be voted with respect to
the transaction except for shares that the secretary or other officer or agent
of the corporation authorized to tabulate votes either knows, or under
subsection (b) is notified, are held by:

(A) A director or officer who has a conflicting interest respecting the
transaction; or

(B) A related person of the director or officer (excluding a person
described in § 48-18-701(7)(F)).

(d) A majority of the votes entitled to be cast by the holders of all qualified
shares constitutes a quorum for purposes of compliance with this section.
Subject to subsection (e), shareholders’ action that otherwise complies with
this section is not affected by the presence of holders, or by the voting, of shares
that are not qualified shares.

(e) If ashareholders’ vote does not comply with subsection (a) solely because
of a director’s or officer’s failure to comply with subsection (b), and if the
director or officer establishes that the failure was not intended to influence and
did not in fact determine the outcome of the vote, the court may take such
action respecting the transaction and the director or officer, and may give such
effect, if any, to the shareholders’ vote, as the court considers appropriate in the
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circumstances.

(f) Where shareholders’ action under this section does not satisfy a quorum

or voting requirement applicable to the authorization of the transaction by
reason of the charter, the bylaws or a provision of law, independent action to
satisfy those authorization requirements must be taken by the shareholders,
in which action shares that are not qualified shares may participate.

48-20-102. Amendment by board of directors.

Unless the charter provides otherwise, a corporation’s board of directors may

adopt one (1) or more amendments to the corporation’s charter without
shareholder action to:

(1) Delete the names and addresses of the initial directors;

(2) Delete the name and address of the initial registered agent or
registered office, if a statement of change is on file with the secretary of state;

(3) Designate or change the address of the principal office of the corpora-
tion (or a mailing address if the United States postal service does not deliver
to the principal office);

(4) Change each issued and unissued authorized share of an outstanding
class into a greater number of whole shares if the corporation has only
shares of that class outstanding;

(5) Change the corporate name by substituting the word “corporation,”
“incorporated,” “company,” or the abbreviation “corp.,” “inc.,” or “co.,” for a
similar word or abbreviation in the name, or by adding, deleting or changing
a geographical attribution for the name;

(6) Designate the street address and zip code of the corporation’s current
registered office (or a mailing address if the United States postal service does
not deliver to the registered office), the county in which the office is located,
and the name of its current registered agent at that office, as required by
§ 48-27-101(b);

(7) Delete the initial principal office, if an annual report is on file with the
secretary of state; or

(8) Make any other change expressly permitted by chapters 11-27 of this
title to be made without shareholder action.

48-21-101. Chapter definitions.

As used in this chapter, unless the context otherwise requires:

(1) “Converted entity” means the domestic business corporation or domes-
tic unincorporated entity that adopts a plan of entity conversion or the
foreign unincorporated entity converting to a domestic business corporation;

(2) “Eligible entity” means a domestic or foreign unincorporated entity or
a domestic or foreign nonprofit corporation;

(3) “Eligible interests” means interests or memberships;

(4) “Filing entity” means an unincorporated entity that is of a type that is
created by filing a public organic document;

(5) “Interest holder” means a person who holds of record an interest;

(6) “Membership” means the rights of a member in a domestic or foreign
nonprofit corporation;

(7) “Participating shares” means shares however denominated that en-
title their holders to participate in distributions on dissolution after all
preferences have been paid;
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(8) “Party to a merger or share exchange” means any domestic or foreign
corporation, or eligible entity that will:
(A) Merge in a plan of merger;
(B) Acquire shares or eligible interests of another domestic or foreign
corporation, or an eligible entity in a share exchange; or
(C) Have all of its shares or eligible interests of one (1) or more classes
or series acquired in share exchange;

(9) “Survivor” means the corporation or unincorporated entity that is in
existence immediately after consummation of a merger or entity conversion
pursuant to this chapter; and

(10) “Voting shares” means shares that entitle their holders to vote
unconditionally in the election of directors.

48-21-102. Merger.

(a) One (1) or more corporations may merge with one (1) or more domestic
or foreign business corporations or eligible entities pursuant to a plan of
merger, or two (2) or more foreign business corporations or domestic or foreign
eligible entities may merge into a new domestic business corporation to be
created in the merger in the manner provided in this chapter. The merger shall
result in a single survivor.

(b) Aforeign business corporation, or a foreign eligible entity, may be a party
to a merger with a domestic business corporation, or may be created by the
terms of the plan of merger, only if the merger is permitted by the laws under
which the foreign business corporation or eligible entity is organized or by
which it is governed. If the organic law of a domestic eligible entity does not
provide procedures for the approval of a merger, a plan of merger may be
adopted and approved, the merger effectuated, and dissenters’ rights exercised
in accordance with the procedures in this chapter and chapter 23 of this title.
For the purposes of applying this chapter and chapter 23 of this title:

(1) The eligible entity, its members or interest holders, eligible interests,
and organic documents taken together shall be deemed to be a domestic
business corporation, shareholders, shares and charter, respectively and vice
versa, as the context may require; and

(2) If the business and affairs of the eligible entity are managed by a
group of persons that is not identical to the members or interest holders, that
group shall be deemed to be the board of directors.

(c) The plan of merger must set forth:

(1) The name of each domestic or foreign business corporation or eligible
entity planning to merge and the name of each domestic or foreign business
corporation or eligible entity that shall survive the merger;

(2) The terms and conditions of the merger;

(3) The manner and basis of converting the shares of each merging
domestic or foreign business corporation and eligible interest of each
merging domestic or foreign eligible entity into shares or other securities,
eligible interests, obligations, rights to acquire shares, other securities or
eligible interest, cash, other property, or any combination of the foregoing;

(4) The charter of any domestic or foreign business corporation or non-
profit corporation, or the organic documents of any domestic or foreign
unincorporated entity, to be created by the merger, or if a new domestic or
foreign business or nonprofit corporation or unincorporated is not to be
created by the merger, any amendments to the survivor’s charter or organic
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documents; and

(5) Any other provision required by the laws under which any party to the
merger is organized or by which it is governed, or by the charter or organic
documents of any such party.

(d) The plan of merger may set forth any other provisions relating to the
merger.

(e) Terms of a plan of merger may be made dependent on facts objectively
ascertainable outside the plan in accordance with § 48-11-301().

(f) The plan of merger may also include a provision that the plan may be
amended prior to filing articles of merger, but if the shareholders of a domestic
corporation that is a party to the merger are required or permitted to vote on
the plan, the plan must provide that subsequent to approval of the plan by
such shareholders the plan may not be amended to change:

(1) The amount or kind of shares or other securities, eligible interests,
obligations, rights to acquire shares, other securities, or eligible interests,
cash, or other property to be received under the plan by the shareholders of
or owners of eligible interests in any party to the merger;

(2) The charter of any corporation, or the organic documents of any
unincorporated entity, that will survive or be created as a result of the
merger, except for changes permitted by § 48-20-102 or by comparable
provisions of the organic laws of any such foreign corporation or domestic or
foreign unincorporated entity; or

(3) Any of the other terms or conditions of the plan if the change would
adversely affect such shareholders in any material respect.

(g) Property held in trust or for charitable purposes under the laws of this
state by a domestic or foreign eligible entity shall not be diverted by a merger
from the objects for which it was donated, granted, or devised, unless and until
the eligible entity obtains a court order specifying the disposition of the
property to the extent required by and pursuant to § 35-15-413.

48-21-103. Share exchange.

(a) Through a share exchange:

(1) A domestic corporation may acquire all of the outstanding shares of
one (1) or more classes or series of shares of another domestic or foreign
corporation or all of the interests of one (1) or more classes or series of
interests of a domestic or foreign other entity, in exchange for shares, other
securities, interests, obligations, rights to acquire shares, other securities, or
interests, cash, other property, or any combination of the foregoing, pursuant
to a plan of share exchange; or

(2) All of the shares of one (1) or more classes or series of shares of a
domestic corporation may be acquired by another domestic or foreign
corporation or other entity, in exchange for shares, other securities, inter-
ests, obligations, rights to acquire shares, other securities or interests, cash,
other property, or any combination of the foregoing, pursuant to a plan of
share exchange.

(b) A foreign corporation or eligible entity may be a party to a share
exchange only if the share exchange is permitted by the law under which the
corporation or other entity is organized or by which it is governed. If the
organic law of a domestic other entity does not provide procedures for the
approval of a share exchange, a plan of share exchange may be adopted and
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approved, the share exchange effectuated, and dissenters’ rights exercised in
accordance with the procedures, if any, for a merger. If the organic law of a
domestic other entity does not provide procedures for the approval of either a
share exchange or a merger, a plan of share exchange may be adopted and
approved, the share exchange effectuated, and dissenters’ rights exercised, in
accordance with the procedures in this chapter and chapter 23 of this title. For
the purposes of applying this chapter and chapter 23 of this title:
(1) The other entity, its interest holders, interests, and organic documents
taken together shall be deemed to be a domestic business corporation,
shareholders, shares, and charter, respectively and vice versa, as the context

may require; and

(2) If the business and affairs of the other entity are managed by a group
of persons that is not identical to the interest holders, that group shall be

deemed to be the board of directors.
(c) The plan of share exchange must set forth:

(1) The name of each corporation or other entity whose shares or interests
will be acquired and the name of the acquiring corporation or other entity;

(2) The terms and conditions of the share exchange;

(3) The manner and basis of exchanging shares of each corporation or
interests in an other entity who shares or interests will be acquired under
the share exchange into shares, other securities, interests, obligations,
rights to acquire shares, other securities or interests, cash, other property, or

any combination of the foregoing; and

(4) Any other provisions required by the laws under which any party to
the share exchange is organized or by the charter or organic document of any

such party.

(d) The plan of share exchange may set forth other provisions relating to the

share exchange.

(e) This section does not limit the power of a domestic corporation to acquire
all or part of the shares of one (1) or more classes or series of another
corporation or interests of another entity through a voluntary exchange or

otherwise.

48-21-104. Action on plan of merger or share exchange.

In the case of a domestic corporation that is a party to a merger or share

exchange:

(1) The plan of merger or share exchange shall be adopted by the board of
directors of each party to the merger or share exchange and approved by the

shareholders;

(2) Except as provided in subdivision (7) and in § 48-21-105, after
adopting the plan of merger or share exchange, the board of directors shall
submit the plan of merger or share exchange for approval by the sharehold-
ers. The board of directors must also transmit to the shareholders a
recommendation that the shareholders approve the plan, unless the board of
directors makes a determination that because of conflicts of interest or other
special circumstances it should not make such a recommendation, in which
case the board of directors must also transmit to the shareholders the basis

for that determination;

(3) The board of directors may condition its submission of the plan of

merger or share exchange to its shareholders on any basis;
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(4) If the plan of merger or share exchange is required to be approved by
the shareholders, and if the approval is to be given at a meeting, the
corporation shall notify each shareholder, whether or not entitled to vote, of
the shareholders’ meeting at which the plan is to be submitted for approval.
The notice shall state that the purpose, or one (1) of the purposes, of the
meeting is to consider the plan of merger or share exchange and shall
contain or be accompanied by a copy or summary of the plan. If the
corporation is to be merged into an existing corporation or other entity, the
notice shall also include or be accompanied by a copy or summary of the
charter or organic documents of that corporation or other entity. If the
corporation is to be merged into a corporation or other entity that is to be
created pursuant to the merger, the notice shall include or be accompanied
by a copy or a summary of the charter or organizational documents of the
new corporation or other entity;

(5) Unless chapters 11-27 of this title, the charter, or the board of directors
acting pursuant to subdivision (3) requires a greater vote or a vote by voting
groups, the plan of merger or share exchange to be authorized must be
approved by each voting group entitled to vote separately on the plan by a
majority of all the votes entitled to be cast on the plan by that voting group;

(6) Separate voting by voting groups is required:

(A) On a plan of merger, by each class or series of shares that:

(i) Are to be converted under the plan of merger into shares, other
securities, interests, obligations, rights to acquire shares, other securi-
ties or interests, cash, other property, or any combination of the
foregoing; or

(ii) Would be entitled to vote as a separate group on a provision in the
plan that, if contained in a proposed amendment to the charter, would
require action by separate voting groups under § 48-20-104;

(B) On a plan of share exchange, by each class or series of shares
included in the exchange, with each class or series constituting a separate
voting group; or

(C) On a plan of merger or share exchange, if the voting group is
entitled under the charter or by agreement to vote as a voting group to
approve a plan of merger or share exchange;

(7) Unless the charter otherwise provides, approval by the shareholders of
a domestic corporation of a plan of merger or share exchange shall not be
required if:

(A) The corporation will survive the merger or is the acquiring corpo-
ration in a share exchange;

(B) Except for amendments enumerated in § 48-20-102, its charter will
not differ from the charter before the merger;

(C) Each shareholder of the corporation whose shares were outstanding
immediately before the effective date of the merger or exchange will hold
the same number of shares, with identical designations, preferences,
limitations and relative rights, immediately after the effective date of the
merger or exchange;

(D) The voting power of the shares outstanding immediately after the
merger or exchange, plus the voting power of the shares issuable as a
result of the merger or exchange (either by the conversion of securities
issued pursuant to the merger or exchange or by the exercise of rights and
warrants issued pursuant to the merger or exchange), will not exceed by
more than twenty percent (20%) the voting power of the total shares of the
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corporation outstanding immediately before the merger or exchange; and
(E) The number of participating shares outstanding immediately after
the merger or exchange, plus the number of participating shares issuable
as a result of the merger or exchange (either by the conversion of securities
issued pursuant to the merger or exchange by the exercise of rights and
warrants issued pursuant to the merger or exchange), will not exceed
more than twenty percent (20%) the total number of participating shares
outstanding immediately before the merger or exchange; and
(8) If as a result of a merger or share exchange one (1) or more
shareholders of a domestic corporation would become subject to owner
liability for the debts, obligations, or liabilities of any other person or entity,
approval of the plan of merger or share exchange shall require the execution,
by each shareholder, of a separate written consent to become subject to such
owner liability.

48-21-105. Merger of parent and subsidiary.

(a) A domestic parent corporation owning at least ninety percent (90%) of
the outstanding voting shares of each class and series of a domestic or foreign
subsidiary corporation or eligible interests of an other entity may either:

(1) Merge the subsidiary corporation or other entity into the parent
corporation;

(2) Merge the parent corporation into the subsidiary corporation or other
entity; or

(3) Merge two (2) or more such subsidiary corporations or subsidiary other
entities with and into each other.

(b) The board of directors of the parent corporation shall adopt a plan of
merger that sets forth:

(1) The name of the parent corporation owning at least ninety percent
(90%) of the outstanding voting shares of the subsidiary corporation or
eligible interests of the other entity and the name of the subsidiary
corporation(s) or other entity or entities to be a party to the merger, and the
name of the corporation or other entity that is to survive the merger;

(2) The terms and conditions of the merger;

(3) The manner and basis of converting the shares of each corporation or
eligible interests of the subsidiary or other entity into shares, eligible
interests, obligations or other securities of the survivor or of any other
corporation or other entity or into cash or other property or any combination
of the foregoing; and

(4) Such other provisions with respect to the proposed merger as the
board considers necessary or desirable.

(¢) No vote of the shareholders of a subsidiary corporation or approval of
interest holders of a subsidiary other entity shall be required with respect to
such a merger. If the parent corporation will be the survivor, no vote of its
shareholders shall be required. If the subsidiary corporation or other entity
will be the survivor, the approval of the shareholders of the parent corporation
shall be obtained in the manner provided in § 48-21-104.

(d) If under subsection (c) approval of a merger by the subsidiary’s share-
holders or interest holders is not required, the parent corporation shall, within
ten (10) days after the effective date of the merger, notify each of the
subsidiary’s shareholders or interest holders that the merger has become
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effective.

(e) Except as provided in subsections (a)-(d), a merger between a parent and
a subsidiary shall be governed by the provisions of this chapter applicable to
mergers generally.

48-21-106. Abandonment of merger.

(a) After a plan of merger or share exchange has been adopted and approved
as required by chapters 11-27 of this title, and at any time before the merger
or share exchange has become effective, the merger or share exchange may be
abandoned (subject to any contractual rights) by any corporation or other
entity that is a party to the merger or share exchange, without action by the
shareholders or interest holders of such party, in accordance with the proce-
dures set forth in the plan of merger or share exchange or, if no such
procedures are set forth in the plan, in the manner determined by the board of
directors of such corporation or the managers of such other entity.

(b) If the merger or share exchange is abandoned after articles of merger or
share exchange have been filed with the secretary of state but before the
merger or share exchange has become effective, a statement, executed on
behalf of each party to the merger or share exchange by an officer or other duly
authorized representative, stating that the merger or share exchange has been
abandoned in accordance with the plan and this section, shall be filed with the
secretary of state prior to the effectiveness of the merger or share exchange.

(c) The secretary of state shall, when all fees have been paid as required by
law:

(1) Endorse on the original and each copy the word “filed” and the month,
day, and year of the filing thereof;

(2) File the original in the office of the secretary of state; and

(8) Issue a certificate of abandonment to each party to the merger or share
exchange.

(d) Upon the filing of such statement by the secretary of state, the merger or
share exchange shall be deemed abandoned and shall not become effective.

48-21-107. Articles of merger or share exchange.

(a) After a plan of merger or share exchange has been adopted and approved
as required by this chapter, articles of merger or share exchange shall be
executed on behalf of each party to the merger or share exchange by an officer
or other duly authorized representative and shall set forth:

(1) The names of the parties to the merger or share exchange and the date
on which the merger or share exchange occurred or is to be effective;

(2) If the charter or organic documents of the survivor of a merger are
amended, or if a new corporation is created as a result of a merger, the
amendments to the survivor’s charter or organic documents or the charter of
the new corporation;

(8) If approval by the shareholders of a domestic corporation that is a
party to the merger or exchange is not required by this chapter, a statement
to that effect and the date on which the plan was adopted by the board of
directors;

(4) If approval by the shareholders of a domestic corporation that is a
party to the merger or exchange is required by this chapter, a statement to
that effect and a statement that the plan was approved by the affirmative
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vote of the required percentage of all of:
(A) The votes entitled to be cast if there is no voting by voting groups;
or
(B) The votes entitled to be cast by each voting group having the right
to vote separately on the plan and the votes cast by the outstanding shares
otherwise entitled to vote on the plan; and
(5) As to each foreign corporation and each other entity that was a party
to the merger or share exchange, a statement that the plan and performance
of its terms were duly authorized by all action required by the laws under
which it was organized and by its charter or organic documents.
(b) The original of the articles of merger or share exchange shall be

delivered to the secretary of state for filing together with the required filing fee.
A merger or share exchange takes effect upon the effective date of the articles
of merger or share exchange.

48-21-108. Effect of merger or share exchange.

(a) When a merger becomes effective:

(1) The corporation or eligible entity that is designated in the plan of
merger as an entity surviving the merger shall survive, and the separate
existence of every other corporation or eligible entity that is a party to the
merger shall cease;

(2) All property owned by, and every contract right possessed by, each
corporation or eligible entity that is merged into the survivor shall be vested
in the survivor without reversion or impairment;

(3) All liabilities of each corporation or eligible entity that is merged into
the survivor shall be vested in the survivor;

(4) A proceeding pending against any corporation or eligible entity that is
a party to the merger may be continued as if the merger did not occur or the
name of the survivor may be substituted in the proceeding for any corpora-
tion or eligible entity whose existence ceased in the merger;

(5) The charter or organic document of the survivor shall be amended to
the extent provided in the plan of merger;

(6) The charter or organic documents of a survivor created by the plan of
merger shall become effective; and

(7) The share of each corporation and the interests of each eligible entity
that are to be converted into shares, other securities, interests, obligations,
rights to acquire shares, other securities or interests, cash, other property, or
any combination of the foregoing in the merger shall be converted or
exchanged, and the former holders of such shares or eligible interests shall
be entitled only to the rights provided to them in the plan of merger or to
their rights under chapter 23 of this title or the organic law of the eligible
entity.

(b) When a share exchange takes effect, the shares of each corporation that

are to be exchanged for shares, other securities, interests, obligations, rights to
acquire shares, other securities or interests, cash, other property or any
combination of the foregoing in the share exchange shall be exchanged, and the
former holders of such shares shall be entitled only to the rights provided in
the plan of share exchange or to their rights under chapter 23 of this title.

(¢) Upon a merger becoming effective, a foreign corporation, or a foreign

eligible entity, that is the survivor of the merger is deemed to:
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(1) Appoint the secretary of state as its agent for service of process in a
proceeding to enforce the rights of shareholders of each domestic corporation
that is a party to the merger who exercise dissenters’ rights; and

(2) Agree that it will promptly pay the amount, if any, to which such
shareholders are entitled under chapter 23 of this title.

(d) The effect of a merger or share exchange on the owner liability of a
person who had owner liability for some or all of the debts, obligations or
liabilities of a party to the merger or share exchange shall be as follows:

(1) The merger or share exchange does not discharge any owner liability
under the organic law of the entity in which the person was a shareholder or
interest holder to the extent any such owner liability arose before the
effective time of the articles of merger or share exchange;

(2) The person shall not have owner liability under the organic law of the
entity in which the person was shareholder or interest holder prior to the
merger or share exchange for any debt, obligation or liability that arises
after the effective time of the articles of merger or share exchange;

(8) The provisions of the organic law of any entity for which the person
had owner liability before the merger or share exchange shall continue to
apply to the collection or discharge of any owner liability preserved by
subdivision (d)(1), as if the merger or share exchange had not occurred; and

(4) The person shall have whatever rights of contribution from other
persons are provided by the organic law of the entity for which the person
had owner liability with respect to any owner liability preserved by subdi-
vision (d)(1), as if the merger or share exchange had not occurred.

(e) A merger or share exchange shall take effect upon the date the articles
of merger or share exchange are filed as provided in § 48-21-107(b) or on such
later date as may be specified in the plan of merger or share exchange.

48-21-109. Entity conversion.

(a) A domestic business corporation may become a domestic unincorporated
entity pursuant to a plan of entity conversion.

(b) A domestic business corporation may become a foreign unincorporated
entity if the entity conversion is permitted by the laws of the foreign
jurisdiction.

(¢) A domestic unincorporated entity may become a domestic business
corporation. If the organic law of a domestic unincorporated entity does not
provide procedures for the approval of an entity conversion, the conversion
shall be adopted and approved, and the entity conversion effectuated, in the
same manner as a merger of the unincorporated entity. If the organic law of a
domestic unincorporated entity does not provide procedures for the approval of
either an entity conversion or a merger, a plan of entity conversion shall be
adopted and approved, the entity conversion effectuated, and dissenters’ rights
exercised, in accordance with the procedures in this chapter and chapter 23 of
this title. Without limiting this subsection (c), a domestic unincorporated
entity whose organic law does not provide procedures for the approval of an
entity conversion shall be subject to subsection (e) and § 48-21-111(7). For
purposes of applying this chapter and chapter 23 of this title:

(1) The unincorporated entity, its interest holders, interests, and organic
documents taken together, shall be deemed to be a domestic business
corporation, shareholders, shares, and charters, respectively, and vice versa,
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as the context may require; and

(2) If the business and affairs of the unincorporated entity are managed
by a group of persons that is not identical to the interest holders, that group
shall be deemed to be the board of directors.

(d) A foreign unincorporated entity may become a domestic business corpo-
ration if the organic law of the foreign unincorporated entity authorizes it to
become a corporation in another jurisdiction.

(e) If any provision of a debt security, note or similar evidence of indebted-
ness for money borrowed, whether secured or unsecured, or a contract of any
kind, issued, incurred or executed by a domestic business corporation before
January 1, 2013, applies to a merger of the corporation and the document does
not refer to an entity conversion of the corporation, the provision shall be
deemed to apply to an entity conversion of the corporation until such time as
the provision is amended on or subsequent to January 1, 2013.

48-21-110. Plan of entity conversion.

(a) A plan of entity conversion must include:

(1) Astatement of the type of other entity the survivor will be and, if it will
be a foreign other entity, its jurisdiction of organization;

(2) The terms and conditions of the conversion;

(3) The manner and basis of converting the shares of the domestic
business corporation following its conversion into interests or other securi-
ties, obligations, rights to acquire interests or other securities, cash, other
property, or any combination of the foregoing; and

(4) The full text, as they will be in effect immediately after consummation
of the conversion, of the organic documents of the survivor.

(b) The plan of entity conversion may also include a provision that the plan
may be amended prior to filing articles of entity conversion, except that
subsequent to approval of the plan by the shareholders, the plan may not be
amended to change:

(1) The amount or kind of shares or other securities, interests, obliga-
tions, rights to acquire shares, other securities or interests, cash or other
property to be received under the plan by the shareholders;

(2) The organic documents that will be in effect immediately following the
conversion, except for changes permitted by a provision of the organic law of
the survivor comparable to § 48-20-102; or

(8) Any of the other terms or conditions of the plan if the change would
adversely affect any of the shareholders in any material respect.

(c) Terms of a plan of entity conversion may be made dependent upon facts
objectively ascertainable outside the plan in accordance with § 48-11-301.

48-21-111. Action on a plan of entity conversion.

In the case of an entity conversion of a domestic business corporation to a
domestic or foreign unincorporated entity:

(1) The plan of entity conversion must be adopted by the board of
directors;

(2) After adopting the plan of entity conversion, the board of directors
must submit the plan to the shareholders for their approval. The board of
directors must also transmit the shareholders a recommendation that the
shareholders approve the plan, unless the board of directors makes a
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determination that because of conflicts of interest or other special circum-
stances it should not make such a recommendation, in which case the board
of directors must transmit to the shareholders the basis for that
determination,;

(3) The board of directors may condition its submission of the plan of
entity conversion to the shareholders on any basis;

(4) If the approval of the shareholders is to be given at a meeting, the
corporation must notify each shareholder, whether or not entitled to vote, of
the meeting of shareholders at which the plan of entity conversion is to be
submitted for approval. The notice must state that the purpose, or one (1) of
the purposes, of the meeting is to consider the plan and must contain or be
accompanied by a copy or summary of the plan. The notice shall include or
be accompanied by a copy of the organic documents as they will be in effect
immediately after the entity conversion;

(5) Unless chapters 11-27 of this title, the charter, or the board of directors
acting pursuant to subdivision (3) requires a greater vote or a vote by voting
groups, the plan of conversion to be authorized must be approved by each
voting group entitled to vote separately on the plan by a majority of all the
votes entitled to be cast on the plan by that voting group;

(6) If any provision of the charter, bylaws or an agreement to which any of
the directors or shareholders are parties, adopted or entered into before
January 1, 2013, applies to a merger of the corporation and the document
does not refer to an entity conversion of the corporation, the provision shall
be deemed to apply to an entity conversion of the corporation until such time
as the provision is subsequently amended; and

(7) If as a result of the conversion one (1) or more shareholders of the
corporation would become subject to owner liability for the debts, obliga-
tions, or liabilities of any other person or entity, approval of the plan of
conversion shall require the execution, by each such shareholder, of a
separate written consent to become subject to such owner liability.

48-21-112. Articles of entity conversion.

(a) After the conversion of a domestic business corporation to a domestic
unincorporated entity has been adopted and approved as required by this
chapter, articles of entity conversion shall be executed on behalf of the
corporation by any officer or other duly authorized representative. The articles
shall:

(1) Set forth the name of the corporation immediately before the filing of
the articles of entity conversion and the name to which the name of the
corporation is to be changed, which shall be a name that satisfies the organic
law of the survivor;

(2) State the type of unincorporated entity that the survivor will be;

(8) Set forth a statement that the plan of entity conversion was duly
approved by the shareholders in the manner required by this chapter and
the charter; and

(4) If the survivor is a filing entity, have attached the applicable public
organic document; except that provisions that would not be required to be
included in a restated public organic document may be omitted.

(b) After the conversion of a domestic unincorporated entity to a domestic

business corporation has been adopted and approved as required by the
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organic law of the unincorporated entity, articles of entity conversion shall be
executed on behalf of the unincorporated entity by any officer or other duly
authorized representative. The articles shall:

(1) Set forth the name of the unincorporated entity immediately before
the filing of the articles of entity conversion and the name to which the name
of the unincorporated entity is to be changed, which shall be a name that
satisfies the requirements of § 48-14-101;

(2) Set forth a statement that the plan of entity conversion was duly
approved in accordance with the organic law of the unincorporated entity;
and

(3) Have attached a charter; except that provisions that would not be
required to be included in a restated charter of a domestic business
corporation may be omitted.

(c) After the conversion of a foreign unincorporated entity to a domestic

business corporation has been authorized as required by the laws of the foreign
jurisdiction, articles of entity conversion shall be executed on behalf of the
foreign unincorporated entity by any officer or other duly authorized represen-
tative. The articles shall:

(1) Set forth the name of the unincorporated entity immediately before
the filing of the articles of entity conversion and the name to which the name
of the unincorporated entity is to be changed, which shall be a name that
satisfies the requirements of § 48-14-101;

(2) Set forth the jurisdiction under the laws of which the unincorporated
entity was organized immediately before the filing of the articles of entity
conversion and the date on which the unincorporated entity was organized
in that jurisdiction;

(8) Set forth a statement that the conversion of the unincorporated entity
was duly approved in the manner required by its organic law; and

(4) Have attached a charter; except that provisions that would not be
required to be included in a restated charter of a domestic business
corporation may be omitted.

(d) The articles of entity conversion shall be delivered to the secretary of

state for filing, together with the required filing fee, and shall take effect at the
effective time provided in § 48-11-304.

(1) Articles of entity conversion filed under subsection (a) or (b) may be
combined with any required conversion filing under the organic law of the
domestic unincorporated entity if the combined filing satisfies the require-
ments of both this section and the other organic law.

(2) The public organic document required to be attached by subsection (a)
shall be delivered to the secretary of state for filing, and shall take effect at
the effective time of the articles of entity conversion. A filing fee for the public
organic document shall be paid to the secretary of state in the amount
specified for such public organic document by the applicable law governing
the formation of such domestic unincorporated entity.

(8) The charter required to be attached by subsection (b) or (c) shall be
delivered to the secretary of state for filing, and shall take effect at the
effective time of the articles of entity conversion. The fee for filing the charter
shall be paid in accordance with § 48-11-303.

(e) If the converting entity is a foreign unincorporated entity that is

authorized to transact business in this state under a provision of law similar
to chapter 25 of this title, its certificate of authority or other type of foreign
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qualification shall be cancelled automatically on the effective date of its
conversion.

48-21-113. Surrender of charter upon conversion.

(a) Whenever a domestic business corporation has adopted and approved, in
the manner required by this chapter, a plan of entity conversion providing for
the corporation to be converted to a foreign unincorporated entity, articles of
charter surrender shall be executed on behalf of the corporation by any officer
or other duly authorized representative. The articles of charter surrender shall
set forth:

(1) The name of the corporation;

(2) A statement that the articles of charter surrender are being filed in
connection with the conversion of the corporation to a foreign unincorpo-
rated entity;

(38) A statement that the conversion was duly approved by the sharehold-
ers in the manner required by this chapter and the charter;

(4) The jurisdiction under the laws of which the survivor will be orga-
nized; and

(5) If the survivor will be a nonfiling entity, the address of its executive
office immediately after the conversion.

(b) The articles of charter surrender shall be delivered by the corporation to
the secretary of state for filing together with the required filing fee. The
articles of charter surrender shall take effect on the effective time provided in
§ 48-11-304.

48-21-114. Effect of entity conversion.

(a) When a conversion under § 48-21-111 takes effect:

(1) All title to real and personal property, both tangible and intangible, of
the converting entity remains in the survivor without reversion or
impairment;

(2) All obligations and liabilities of the converting entity continue as
obligations and liabilities of the survivor;

(3) An action or proceeding pending against the converting entity contin-
ues against the survivor as if the conversion had not occurred,

(4) In the case of a survivor that is a filing entity, its charter or public
organic document and its private organic document become effective;

(5) In the case of a survivor that is a nonfiling entity, its private organic
document becomes effective;

(6) The shares or interests of the converting entity are reclassified into
shares, interests, other securities, obligations, rights to acquire shares,
interests, or other securities, or into cash or other property in accordance
with the plan of conversion; and the shareholders or interest holders of the
converting entity are entitled only to the rights provided to them under the
terms of the conversion and to any dissenters’ rights they may have under
chapter 23 of this title or under the applicable organic law of the converting
entity if it is other than a corporation; and

(7) The survivor is deemed to:

(A) Beincorporated or organized under and subject to the organic law of
the converting entity for all purposes;
(B) Be the same corporation or unincorporated entity without interrup-



Page: 108

Date: 11/18/13 Time: 1:34:37

Path: @psc3912/nep_usa_pri/XPRIMARY/STATUTES/TN_IS/ep_PRIMARYtn_statutes_codebillv2

108

tion as the converting entity; and
(C) Have been incorporated or otherwise organized on the date that the
converting entity was originally incorporated or organized.

(b) When a conversion of a domestic business corporation to a foreign other
entity becomes effective, the surviving entity is deemed to:

(1) Appoint the secretary of state as its agent for service of process in a
proceeding to enforce the rights of shareholders who exercise dissenters’
rights in connection with the conversion; and

(2) Agree that it will promptly pay the amount, if any, to which such
shareholders are entitled under chapter 23 of this title.

(c) A shareholder who becomes subject to owner liability for some or all of
the debts, obligations, or liabilities of the survivor shall be personally liable
only for those debts, obligations, or liabilities of the survivor that arise after
the effective time of the articles of entity conversion.

(d) The owner liability of an interest holder in an unincorporated entity that
converts to a domestic business corporation shall be as follows:

(1) The conversion does not discharge any owner liability under the
organic law of the unincorporated entity to the extent any such owner
liability arose before the effective time of the articles of entity conversion;

(2) The interest holder shall not have owner liability under the organic
law of the unincorporated entity for any debt, obligation, or liability of the
corporation that arises after the effective time of the articles of entity
conversion;

(3) The provisions of the organic law of the unincorporated entity shall
continue to apply to the collection or discharge of any owner liability
preserved by subdivision (d)(1), as if the conversion had not occurred; and

(4) The interest holder shall have whatever rights of contribution from
other interest holders are provided by the organic law of the unincorporated
entity with respect to any owner liability preserved by subdivision (d)(1), as
if the conversion had not occurred.

(e) The converting entity shall not be required to wind up its affairs or pay
its liabilities and distribute its assets, and such conversion shall not be deemed
to constitute a dissolution of such entity.

(f) The interests of the interest holders of the converting entity, unless
otherwise agreed, shall be cancelled and become of no effect whatsoever, with
respect to the survivor, and the former holders of such interests shall be
entitled only to the rights provided in the plan of conversion or the organic
documents for the conversion of shares into interests in the survivor.

(g) Aconversion shall take effect upon the date the articles of conversion are
filed, as provided in § 48-21-112, or on such later date as may be specified in
the plan of conversion.

(h) Notwithstanding any other law to the contrary, this section and § 48-
21-109 shall have no effect on the application of title 67 and other state and
federal tax statutes. Any tax consequences of the conversion as referenced
herein shall continue to be controlled by applicable state and federal tax
statutes as they may be amended from time to time.

48-21-115. Abandonment of entity conversion.

(a) Unless otherwise provided in a plan of entity conversion of a domestic
business corporation, after the plan has been adopted and approved as
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required by § 48-21-111, and at any time before the entity conversion has
become effective, it may be abandoned by the board of directors without action
by the shareholders.

(b) If an entity conversion is abandoned after articles of entity conversion or
articles of charter surrender have been filed with the secretary of state but
before the entity conversion has become effective, a statement that the entity
conversion has been abandoned in accordance with this section, executed by an
officer or other duly authorized representative, shall be delivered to the
secretary of state for filing, together with the required filing fee, prior to the
effective date of the entity conversion. Upon filing, the statement shall take
effect and the entity conversion shall be deemed abandoned and shall not
become effective.

48-21-116. Nonprofit conversion.

(a) A domestic business corporation may become a domestic nonprofit
corporation pursuant to a plan of nonprofit conversion.

(b) A domestic business corporation may become a foreign nonprofit corpo-
ration if the nonprofit conversion is permitted by the laws of the foreign
jurisdiction. Regardless of whether the laws of the foreign jurisdiction require
the adoption of a plan of nonprofit conversion, the foreign nonprofit conversion
shall be approved by the adoption by the domestic business corporation of a
plan of nonprofit conversion in the manner provided in this section.

(¢) The plan of nonprofit conversion must include:

(1) The terms and conditions of the conversion;

(2) The manner and basis of reclassifying the shares of the corporation
following its conversion into memberships, if any, or securities, obligations,
rights to acquire memberships or securities, cash, other property, or any
combination of the foregoing;

(8) Any desired amendments to the charter of the corporation following its
conversion; and

(4) If the domestic business corporation is to be converted to a foreign
nonprofit corporation, a statement of the jurisdiction in which the corpora-
tion will be incorporated after the conversion.

(d) The plan of nonprofit conversion may also include a provision that the
plan may be amended prior to filing articles of nonprofit conversion, except
that subsequent to approval of the plan by the shareholders the plan may not
be amended to change:

(1) The amount or kind of memberships or securities, obligations, rights
to acquire memberships or securities, cash, or other property to be received
by the shareholders under the plan;

(2) The charter as it will be in effect immediately following the conversion,
except for changes permitted by § 48-20-102; or

(8) Any of the other terms or conditions of the plan if the change would
adversely affect any of the shareholders in any material respect.

(e) Terms of a plan of nonprofit conversion may be made dependent upon
facts objectively ascertainable outside the plan in accordance with
§ 48-11-301.

(f) If any debt security, note or similar evidence of indebtedness for money
borrowed, whether secured or unsecured, or a contract of any kind, issued,
incurred or executed by a domestic business corporation before January 1,
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2013, contains a provision applying to a merger of the corporation and the
document does not refer to a nonprofit conversion of the corporation, the
provision shall be deemed to apply to a nonprofit conversion of the corporation
until such time as the provision is amended on or subsequent to January 1,
2013.

48-21-117. Action on a plan of nonprofit conversion.

In the case of a conversion of a domestic business corporation to a domestic
or foreign nonprofit corporation:

(1) The plan of nonprofit conversion must be adopted by the board of
directors;

(2) After adopting the plan of nonprofit conversion, the board of directors
must submit the plan to the shareholders for their approval. The board of
directors must also transmit to the shareholders a recommendation that the
shareholders approve the plan, unless the board of directors makes a
determination that because of conflicts of interest or other special circum-
stances it should not make such a recommendation, in which case the board
of directors must transmit to the shareholders the basis for that
determination;

(8) The board of directors may condition its submission of the plan of
nonprofit conversion to the shareholders on any basis;

(4) If the approval of the shareholders is to be given at a meeting, the
corporation must notify each shareholder of the meeting of shareholders at
which the plan of nonprofit conversion is to be submitted for approval. The
notice must state that the purpose, or one (1) of the purposes, of the meeting
is to consider the plan and must contain or be accompanied by a copy or
summary of the plan. The notice shall include or be accompanied by a copy
of the charter as it will be in effect immediately after the nonprofit
conversion,;

(5) Unless chapters 11-27 of this title, the charter, or the board of directors
acting pursuant to subdivision (3) requires a greater vote or a vote by voting
groups, the plan of conversion to be authorized must be approved by each
voting group entitled to vote separately on the plan by a majority of all the
votes entitled to be cast on the plan by that voting group; and

(6) If any provision of the charter, bylaws, or an agreement to which any
of the directors or shareholders are parties, adopted or entered into before
January 1, 2013, applies to a merger of the corporation and the document
does not refer to a nonprofit conversion of the corporation, the provision shall
be deemed to apply to a nonprofit conversion of the corporation until such
time as the provision is amended on or subsequent to January 1, 2013.

48-21-118. Articles of nonprofit conversion.

(a) After a plan of nonprofit conversion providing for the conversion of a
domestic business corporation to a domestic nonprofit corporation has been
adopted and approved as required by this chapter, articles of nonprofit
conversion shall be executed on behalf of the corporation by any officer or other
duly authorized representative. The articles shall set forth:

(1) The name of the corporation immediately before the filing of the
articles of nonprofit conversion and if that name does not satisfy the
requirements of § 48-54-101, or the corporation desires to change its name
in connection with the conversion, a name that satisfies the requirements of
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(2) A statement that the plan of nonprofit conversion was duly approved
by the shareholders in the manner required by this chapter and the charter.
(b) The articles of nonprofit conversion shall have attached a charter that

satisfies the requirements of § 48-52-102. Provisions that would not be
required to be included in a charter of a domestic nonprofit corporation may be

omitted.

(¢) The articles of nonprofit conversion shall be delivered to the secretary of
state for filing, together with the required filing fee, and shall take effect at the
effective time provided in § 48-11-304. The attached charter shall also be
delivered to the secretary of state for filing. The fee for filing the charter shall

be paid in accordance with § 48-51-303.

48-21-119. Surrender of a charter upon foreign nonprofit conversion.

(a) Whenever a domestic business corporation has adopted and approved, in
the manner required by this chapter, a plan of nonprofit conversion providing
for the corporation to be converted to a foreign nonprofit corporation, articles
of charter surrender shall be executed on behalf of the corporation by any
officer or other duly authorized representative. The articles of charter surren-

der shall set forth:
(1) The name of the corporation;

(2) A statement that the articles of charter surrender are being filed in
connection with the conversion of the corporation to a foreign nonprofit

corporation;

(3) A statement that the foreign nonprofit conversion was duly approved
by the shareholders in the manner required by this section and the charter;

and
(4) The corporation’s new jurisdiction of incorporation.

(b) The articles of charter surrender shall be delivered by the corporation to
the secretary of state for filing together with the required filing fee. The
articles of charter surrender shall take effect on the effective time provided in

§ 48-11-304.

48-21-120. Effect of nonprofit conversion.

(a) When a conversion of a domestic business corporation to a domestic

nonprofit corporation becomes effective:

(1) The title to all real and personal property, both tangible and intan-
gible, of the corporation remains in the corporation without reversion or

impairment;

(2) The liabilities of the corporation remain the liabilities of the

corporation;

(38) An action or proceeding pending against the corporation continues
against the corporation as if the conversion had not occurred;

(4) The charter of the domestic nonprofit corporation becomes effective;

(5) The shares of the corporation are reclassified into memberships,
securities, obligations, rights to acquire memberships, or securities, or into
cash or other property in accordance with the plan of conversion, and the
shareholders are entitled only to the rights provided in the plan of nonprofit
conversion or to any rights they may have under chapter 23 of this title; and

(6) The corporation is deemed to:
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(A) Be a domestic nonprofit corporation for all purposes;
(B) Be the same corporation without interruption as the corporation

that existed prior to the conversion; and

(C) Have been incorporated on the date it was originally incorporated

as a domestic business corporation.

(b) When a conversion of a domestic business corporation to a foreign
nonprofit corporation becomes effective, the foreign nonprofit corporation is

deemed to:

(1) Appoint the secretary of state as its agent for service of process in a
proceeding to enforce the rights of shareholders who exercise dissenters’

rights in connection with the conversion; and

(2) Agree that it will promptly pay the amount, if any, to which such

shareholders are entitled under chapter 23 of this title.

(¢) The owner liability of a shareholder in a domestic business corporation
that converts to a domestic nonprofit corporation shall be as follows:
(1) The conversion does not discharge any owner liability of the share-
holder as a shareholder of the business corporation to the extent any such
owner liability arose before the effective time of the articles of nonprofit

conversion,;

(2) The shareholder shall not have owner liability for any debt, obligation,
or liability of the nonprofit corporation that arises after the effective time of

the articles of nonprofit conversion;

(3) The laws of this state shall continue to apply to the collection or
discharge of any owner liability preserved by subdivision (c)(1), as if the
conversion had not occurred and the nonprofit corporation was still a

business corporation; and

(4) The shareholder shall have whatever rights of contribution from other
shareholders are provided by the laws of this state with respect to any owner
liability preserved by subdivision (c)(1), as if the conversion had not occurred
and the nonprofit corporation was still a business corporation.

(d) A shareholder who becomes subject to owner liability for some or all of
the debts, obligations, or liabilities of the nonprofit corporation shall have
owner liability only for those debts, obligations, or liabilities of the nonprofit
corporation that arise after the effective time of the articles of nonprofit

conversion.

48-21-121. Abandonment of a nonprofit conversion.

(a) Unless otherwise provided in a plan of nonprofit conversion of a domestic
business corporation, after the plan has been adopted and approved as
required by this section, and at any time before the nonprofit conversion has
become effective, it may be abandoned by the board of directors without action

by the shareholders.

(b) If a nonprofit conversion is abandoned under subsection (a) after articles
of nonprofit conversion or articles of charter surrender have been filed with the
secretary of state but before the nonprofit conversion has become effective, a
statement that the nonprofit conversion has been abandoned in accordance
with this section, executed by an officer or other duly authorized representa-
tive, shall be delivered to the secretary of state, together with the required
filing fee, for filing prior to the effective date of the nonprofit conversion. The
statement shall take effect upon filing, and the nonprofit conversion shall be

deemed abandoned and shall not become effective.
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48-22-101. Sale of assets in regular course of business and mortgage of

assets.

(a) A corporation may, on the terms and conditions and for the consideration

determined by the board of directors:

(1) Sell, lease, exchange, or otherwise dispose of all, or substantially all, of
its property in the usual and regular course of business;

(2) Mortgage, pledge, dedicate to the repayment of indebtedness (whether
with or without recourse), or otherwise encumber any or all of its property
whether or not in the usual and regular course of business; or

(3) Transfer any or all of the corporation’s assets to one (1) or more
corporations or other entities all of the shares or interests of which are
owned by the corporation.

(b) Unless the charter requires it, approval by the shareholders of a

transaction described in subsection (a) is not required.

48-23-101. Chapter definitions.

As used in this chapter, unless the context otherwise requires:

(1) “Beneficial shareholder” means the person who is a beneficial owner of
shares held by a nominee as the record shareholder;

(2) “Corporation” means the issuer of the shares held by a dissenter before
the corporate action, and, for purposes of §§ 48-23-203 — 48-23-302,
includes the survivor of a merger or conversion or the acquiring entity in a
share exchange of that issuer;

(3) “Dissenter” means a shareholder who is entitled to dissent from
corporate action under § 48-23-102 and who exercises that right when and
in the manner required by part 2 of this chapter;

(4) “Fair value,” with respect to a dissenter’s shares, means the value of
the shares immediately before the effectuation of the corporate action to
which the dissenter objects, excluding any appreciation or depreciation in
anticipation of the corporate action;

(5) “Interest” means interest from the effective date of the corporate
action that gave rise to the shareholder’s right to dissent until the date of
payment, at the average auction rate paid on United States treasury bills
with a maturity of six (6) months (or the closest maturity thereto) as of the
auction date for such treasury bills closest to such effective date;

(6) “Record shareholder” means the person in whose name shares are
registered in the records of a corporation or the beneficial owner of shares to
the extent of the rights granted by a nominee certificate on file with a
corporation; and

(7) “Shareholder” means the record shareholder or the beneficial share-
holder.

48-23-102. Right to dissent.

(a) A shareholder is entitled to dissent from, and obtain payment of the fair

value of the shareholder’s shares in the event of, any of the following corporate
actions:

(1) Consummation of a plan of merger to which the corporation is a party:
(A) Ifshareholder approval is required for the merger by § 48-21-104 or
the charter and the shareholder is entitled to vote on the merger if the
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merger is submitted to a vote at a shareholders’ meeting or the share-

holder is a nonconsenting shareholder under § 48-17-104(b) who would

have been entitled to vote on the merger if the merger had been submitted
to a vote at a shareholders’ meeting; or

(B) If the corporation is a subsidiary that is merged with its parent
under § 48-21-105;

(2) Consummation of a plan of share exchange to which the corporation is
a party as the corporation whose shares will be acquired, if the shareholder
is entitled to vote on the plan if the plan is submitted to a vote at a
shareholders’ meeting or the shareholder is a nonconsenting shareholder
under § 48-17-104(b) who would have been entitled to vote on the plan if the
plan had been submitted to a vote at a shareholders’ meeting;

(3) Consummation of a sale or exchange of all, or substantially all, of the
property of the corporation other than in the usual and regular course of
business, if the shareholder is entitled to vote on the sale or exchange if the
sale or exchange is submitted to a vote at a shareholders’ meeting or the
shareholder is a nonconsenting shareholder under § 48-17-104(b) who
would have been entitled to vote on the sale or exchange if the sale or
exchange had been submitted to a vote at a shareholders’ meeting, including
a sale of all, or substantially all, of the property of the corporation in
dissolution, but not including a sale pursuant to court order or a sale for cash
pursuant to a plan by which all or substantially all of the net proceeds of the
sale will be distributed to the shareholders within one (1) year after the date
of sale;

(4) An amendment of the charter that materially and adversely affects
rights in respect of a dissenter’s shares because it:

(A) Alters or abolishes a preferential right of the shares;

(B) Creates, alters, or abolishes a right in respect of redemption,
including a provision respecting a sinking fund for the redemption or
repurchase, of the shares;

(C) Alters or abolishes a preemptive right of the holder of the shares to
acquire shares or other securities;

(D) Excludes or limits the right of the shares to vote on any matter, or
to cumulate votes, other than a limitation by dilution through issuance of
shares or other securities with similar voting rights; or

(E) Reduces the number of shares owned by the shareholder to a
fraction of a share, if the fractional share is to be acquired for cash under
§ 48-16-104;

(5) Any corporate action taken pursuant to a shareholder vote to the
extent the charter, bylaws, or a resolution of the board of directors provides
that voting or nonvoting shareholders are entitled to dissent and obtain
payment for their shares; or

(6) Consummation of a conversion of the corporation to another entity
pursuant to chapter 21 of this title.

(b) A shareholder entitled to dissent and obtain payment for the sharehold-
er’s shares under this chapter may not challenge the corporate action creating

the shareholder’s entitlement unless the action is unlawful or fraudulent with
respect to the shareholder or the corporation.

(¢) Notwithstanding subsection (a), no shareholder may dissent as to any
shares of a security which, as of the date of the effectuation of the transaction

which would otherwise give rise to dissenters’ rights, is listed on an exchange
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registered under § 6 of the Securities Exchange Act of 1934, compiled in 15
U.S.C. § 78f, as amended, or is a “national market system security,” as defined
in rules promulgated pursuant to the Securities Exchange Act of 1934,
compiled in 15 U.S.C. § 78a, as amended.

48-23-201. Notice of dissenters’ rights.

(a) Where any corporate action specified in § 48-23-102(a) is to be submit-
ted to a vote at a shareholders’ meeting, the meeting notice (including any
meeting notice required under chapters 11-27 to be provided to nonvoting
shareholders) must state that the corporation has concluded that the share-
holders are, are not, or may be entitled to assert dissenters’ rights under this
chapter. If the corporation concludes that dissenters’ rights are or may be
available, a copy of this chapter must accompany the meeting notice sent to
those record shareholders entitled to exercise dissenters’ rights.

(b) In a merger pursuant to § 48-21-105, the parent corporation must notify
in writing all record shareholders of the subsidiary who are entitled to assert
dissenters rights that the corporate action became effective. Such notice must
be sent within ten (10) days after the corporate action became effective and
include the materials described in § 48-23-203.

(c) Where any corporate action specified in § 48-23-102(a) is to be approved
by written consent of the shareholders pursuant to § 48-17-104(a) or
§ 48-17-104(b):

(1) Written notice that dissenters’ rights are, are not, or may be available
must be sent to each record shareholder from whom a consent is solicited at
the time consent of such shareholder is first solicited and, if the corporation
has concluded that dissenters’ rights are or may be available, must be
accompanied by a copy of this chapter; and

(2) Written notice that dissenters’ rights are, are not, or may be available
must be delivered together with the notice to nonconsenting and nonvoting
shareholders required by § 48-17-104(e) and (f), may include the materials
described in § 48-23-203 and, if the corporation has concluded that dissent-
ers’ rights are or may be available, must be accompanied by a copy of this
chapter.

(d) A corporation’s failure to give notice pursuant to this section will not
invalidate the corporate action.

48-23-202. Notice of intent to demand payment.

(a) If a corporate action specified in § 48-23-102(a) is submitted to a vote at
a shareholders’ meeting, a shareholder who wishes to assert dissenters’ rights
with respect to shares for which dissenters’ rights may be asserted under this
chapter:

(1) Must deliver to the corporation, before the vote is taken, written notice
of the shareholder’s intent to demand payment if the proposed action is
effectuated; and

(2) Must not vote, or cause or permit to be voted, any such shares in favor
of the proposed action.

(b) If a corporate action specified in § 48-23-102(a) is to be approved by less
than unanimous written consent, a shareholder who wishes to assert dissent-
ers’ rights with respect to shares for which dissenters’ rights may be asserted
under this chapter must not sign a consent in favor of the proposed action with
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respect to such shares.
(c) A shareholder who fails to satisfy the requirements of subsection (a) or
subsection (b) is not entitled to payment under this chapter.

48-23-203. Dissenters’ notice.

(a) If a corporate action requiring dissenters’ rights under § 48-23-102(a)
becomes effective, the corporation must send a written dissenters’ notice and
form required by subdivision (b)(1) to all shareholders who satisfy the
requirements of § 48-23-202(a) or § 48-23-202(b). In the case of a merger
under § 48-21-105, the parent must deliver a dissenters’ notice and form to all
record shareholders who may be entitled to assert dissenters’ rights.

(b) The dissenters’ notice must be delivered no earlier than the date the
corporate action specified in § 48-23-102(a) became effective, and no later than
(10) days after such date, and must:

(1) Supply a form that:

(A) Specifies the first date of any announcement to shareholders made
prior to the date the corporate action became effective of the principal
terms of the proposed corporate action;

(B) If such announcement was made, requires the shareholder assert-
ing dissenters’ rights to certify whether beneficial ownership of those
shares for which dissenters’ rights are asserted was acquired before that
date; and

(C) Requires the shareholder asserting dissenters’ rights to certify that
such shareholder did not vote for or consent to the transaction;

(2) State:

(A) Where the form must be sent and where certificates for certificated
shares must be deposited and the date by which those certificates must be
deposited, which date may not be earlier than the date for receiving the
required form under subdivision (b)(2)(B);

(B) A date by which the corporation must receive the form, which date
may not be fewer than forty (40) nor more than sixty (60) days after the
date the subsection (a) dissenters’ notice is sent, and state that the
shareholder shall have waived the right to demand payment with respect
to the shares unless the form is received by the corporation by such
specified date;

(C) The corporation’s estimate of the fair value of shares;

(D) That, if requested in writing, the corporation will provide, to the
shareholder so requesting, within ten (10) days after the date specified in
subdivision (b)(2)(B) the number of shareholders who return the forms by
the specified date and the total number of shares owned by them; and

(E) The date by which the notice to withdraw under § 48-23-204 must
be received, which date must be within twenty (20) days after the date
specified in subdivision (b)(2)(B); and
(3) Be accompanied by a copy of this chapter if the corporation has not

previously sent a copy of this chapter to the shareholder pursuant to

§ 48-23-201.

48-23-204. Duty to demand payment.

(a) A shareholder sent a dissenters’ notice described in § 48-23-203 must
demand payment, certify whether the shareholder acquired beneficial owner-
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ship of the shares before the date required to be set forth in the dissenters’
notice pursuant to § 48-23-203(b)(2), and deposit the shareholder’s certificates

in accordance with the terms of the notice.

(b) The shareholder who demands payment and deposits the shareholder’s
share certificates under subsection (a) retains all other rights of a shareholder
until these rights are cancelled or modified by the effectuation of the proposed

corporate action.

(¢c) A shareholder who does not demand payment or deposit the sharehold-
er’s share certificates where required, each by the date set in the dissenters’
notice, is not entitled to payment for the shareholder’s shares under this

chapter.

(d) A demand for payment filed by a shareholder may not be withdrawn
unless the corporation with which it was filed, or the surviving corporation,

consents thereto.

48-24-202. Procedure for and effect of administrative dissolution.

(a) If the secretary of state determines that one (1) or more grounds exist
under § 48-24-201 for dissolving a corporation, the secretary of state shall
serve the corporation with notice of the secretary of state’s determination
under §§ 48-15-104 and 48-15-105, except that such determination may be

sent by first class mail.

(b) If the corporation does not correct each ground for dissolution or
demonstrate to the reasonable satisfaction of the secretary of state that each
ground determined by the secretary of state does not exist within two (2)
months after service of the communication is perfected under §§ 48-15-104
and 48-15-105, the secretary of state shall administratively dissolve the
corporation by signing a certificate of dissolution that recites the ground or
grounds for dissolution and its effective date. The secretary of state shall file
the original of the certificate and serve a copy on the corporation under
§§ 48-15-104 and 48-15-105, except that the certificate may be sent by first

class mail.

(c) A corporation administratively dissolved continues its corporate exis-
tence but may not carry on any business except that necessary to wind up and
liquidate its business and affairs under § 48-24-105 and notify claimants

under §§ 48-24-106 and 48-24-107.

(d) The administrative dissolution of a corporation does not terminate the

authority of its registered agent.

(e) Nothing herein shall be deemed to repeal or modify § 67-4-2116 or any
other provisions of law relating to the revocation of the charter of a corporation

for failure to comply with the provisions thereof.

48-25-103. Application for certificate of authority.

(a) Aforeign corporation may apply for a certificate of authority to transact
business in this state by delivering an application to the secretary of state for

filing. The application must set forth:

(1) The name of the foreign corporation and, if different, the name under
which the certificate of authority is to be obtained pursuant to § 48-25-106;
(2) The name of the state or country under whose law it is incorporated;
(3) Its date of incorporation and period of duration, if other than

perpetual,;
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(4) The street address, including the zip code, of its principal office (or a
mailing address such as a post office box if the United States postal service
does not deliver to the principal office);

(5) The street address, including the zip code, of its registered office in this
state (or a mailing address such as a post office box if the United States
postal service does not deliver to the registered office), the county in which
the office is located, and the name of its registered agent at that office;

(6) The names and business addresses, including the zip code, of its
current directors and officers; and

(7) A statement that it is a corporation for profit.

(b) The foreign corporation shall deliver with the completed application a
certificate of existence (or a document of similar import) duly authenticated by
the secretary of state or other official having custody of corporate records in the
state or country under whose law it is incorporated. The certificate shall not
bear a date of more than two (2) months prior to the date the application is filed
in this state.

(c) If the secretary of state determines upon application that a foreign
corporation has been transacting business in this state without a certificate of
authority for a period of one (1) year or more, then the secretary of state shall
not file the application until the foreign corporation submits a confirmation of
good standing.

48-25-108. Change of registered office or registered agent of foreign
corporation.

(a) A foreign corporation authorized to transact business in this state may
change its registered office or registered agent by delivering to the secretary of
state for filing a statement of change that sets forth:

(1) Its name;

(2) If the current registered office is to be changed, the street address,
including the zip code, of its new registered office (or a mailing address such
as a post office box if the United States postal service does not deliver to the
new registered office), and the county in which the office is located;

(3) If the current registered agent is to be changed, the name of its new
registered agent; and

(4) That after the change or changes are made, the street addresses of its
registered office and the business office of its registered agent will be
identical.

(b) If a registered agent changes the street address of such registered
agent’s business office, such registered agent may change the street address of
the registered office of any foreign corporation for which such registered agent
is the registered agent by notifying the corporation in writing of the change
and signing (either manually or in facsimile), and delivering to the secretary of
state for filing, a statement of change that complies with the requirements of
subsection (a) and recites that the corporation has been notified of the change.

(c) Each foreign corporation authorized to transact business in this state
shall comply with § 48-15-101(b).

48-25-302. Procedure for and effect of revocation.

(a) If the secretary of state determines that one (1) or more grounds exist
under § 48-25-301 for revocation of a certificate of authority, the secretary of
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state shall serve the foreign corporation with notice of the secretary of state’s
determination under § 48-25-110, except that such determination may be sent
by first class mail. Notice need not be sent if the grounds for revocation are
pursuant to § 48-25-301(6) and a certificate of revocation may be sent without
the two-month waiting period required by subsection (b).

(b) If the foreign corporation does not correct each ground for revocation or
demonstrate to the reasonable satisfaction of the secretary of state that each
ground determined by the secretary of state does not exist within two (2)
months after service of the communication is perfected under § 48-25-110, the
secretary of state may revoke the foreign corporation’s certificate of authority
by signing a certificate of revocation that recites the ground or grounds for
revocation and its effective date. The secretary of state shall file the original of
the certificate and serve a copy on the foreign corporation under § 48-25-110,
except that the certificate may be sent by first class mail.

(¢c) The authority of a foreign corporation to transact business in this state
ceases on the date shown on the certificate revoking its certificate of authority.

(d) The secretary of state’s revocation of a foreign corporation’s certificate of
authority appoints the secretary of state the foreign corporation’s agent for
service of process in any proceeding based on a cause of action which arose
during the time the foreign corporation was authorized to transact business in
this state. Service of process on the secretary of state under this subsection (d)
is service on the foreign corporation. Upon receipt of process, the secretary of
state shall comply with § 48-15-105.

(e) Revocation of a foreign corporation’s certificate of authority does not
terminate the authority of the registered agent of the corporation.

(f) Nothing herein shall be deemed to repeal or modify § 67-4-2116 or any
other provisions of law relating to the suspension of the certificate of authority
of foreign corporations for failure to comply with the provisions thereof.

48-25-304. Appeal from denial of reinstatement.

(a) If the secretary of state denies a foreign corporation’s application for
reinstatement following administrative revocation, the secretary of state shall
serve the corporation under §§ 48-15-104 and 48-15-105 with a notice that
explains the reason or reasons for denial.

(b) The corporation may appeal the denial of reinstatement to the chancery
court of Davidson County within one (1) month after service of the communi-
cation of denial is perfected. The corporation appeals by petitioning the court
to set aside the revocation and attaching to the petition copies of the secretary
of state’s communication of denial.

(¢) The court may summarily order the secretary of state to reinstate the
revoked corporation or may take other action the court considers appropriate.

(d) The court’s final decision may be appealed as in other civil proceedings.

48-26-102. Inspection of records by shareholders.

(a) A shareholder of a corporation is entitled to inspect and copy, during
regular business hours at the corporation’s principal office, any of the records
of the corporation described in § 48-26-101(e), if the shareholder gives the
corporation written notice of the shareholder’s demand at least five (5)
business days before the date on which the shareholder wishes to inspect and

copy.
(b) A shareholder of a corporation is entitled to inspect and copy, during
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regular business hours at a reasonable location specified by the corporation,
any of the following records of the corporation, if the shareholder meets the
requirements of subsection (c) and gives the corporation written notice of the
shareholder’s demand at least five (5) business days before the date on which

the shareholder wishes to inspect and copy:

(1) Excerpts from minutes of any meeting of the board of directors, records
of any action of a committee of the board of directors while acting in place of
the board of directors on behalf of the corporation, minutes of any meeting of
the shareholders, and records of action taken by the shareholders or board of
directors without a meeting, to the extent not subject to inspection under

subsection (a);
(2) Accounting records of the corporation; and
(3) The record of shareholders.

(c) A shareholder may inspect and copy the records described in subsection

(b) only if:

(1) The shareholder’s demand is made in good faith and for a proper

purpose;

(2) The shareholder describes with reasonable particularity the share-
holder’s purpose and the records the shareholder desires to inspect; and

(8) The records are directly connected with the shareholder’s purpose.
(d) The right of inspection granted by this section may not be abolished or

limited by a corporation’s charter or bylaws.
(e) This section does not affect:

(1) The right of a shareholder to inspect records under § 48-17-201 or, if
the shareholder is in litigation with the corporation, to the same extent as

any other litigant; or

(2) The power of a court, independently of chapters 11-27 of this title, to
compel the production of corporate records for examination.

(f) For purposes of this section, “shareholder” includes a beneficial owner

whose shares are held in a voting trust or by a nominee on the shareholder’s

behalf.

48-26-105. Inspection of record by directors.

(a) A director of a corporation is entitled to inspect and copy the books,
records and documents of the corporation at any reasonable time to the extent
reasonably related to the performance of the director’s duties as a director,
including duties as a member of a committee, but not for any other purpose or
in any manner that would violate any duty to the corporation.

(b) The chancery court of the county where the corporation’s principal office
(or if none in this state, its registered officer) is located may order inspection
and copying of the books, records and documents at the corporation’s expense,
upon application of a director who has been refused such inspection rights,
unless the corporation establishes that the director is not entitled to such
inspection rights. The court shall dispose of an application under this subsec-

tion (b) on an expedited basis.

(c) If an order is issued, the court may include provisions protecting the
corporation from undue burden or expense, and prohibiting the director from
using information obtained upon exercise of the inspection rights in a manner
that would violate a duty to the corporation, and may also order the corpora-
tion to reimburse the director for the director’s expenses incurred in connection

with the application.
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48-26-106. Exception to notice requirements.

(a) Whenever notice would otherwise be required to be given under chapters
11-27 of this title to a shareholder, such notice need not be given if:

(1) Notices to shareholders of two (2) consecutive annual meetings, and all
notices of meetings during the period between such two (2) consecutive
annual meetings, have been sent to such shareholder at such shareholder’s
address as shown on the records of the corporation and have been returned
undeliverable and could not be delivered; or

(2) All, but not less than two (2), payments of dividends on securities
during a twelve-month period, or two (2) consecutive payments of dividends
on securities during a period of more than twelve (12) months, have been
sent to such shareholder at such shareholder’s address as shown on the
records of the corporation and have been returned undeliverable or could not
be delivered.

(b) If any such shareholder delivers to the corporation a written notice
setting forth such shareholder’s then current address, the requirement that
notice be given to such shareholder shall be reinstated.

48-26-203. Filing annual report with secretary of state.

(a) Each domestic corporation, and each foreign corporation authorized to
transact business in this state, shall deliver to the secretary of state for filing
an annual report that sets forth:

(1) The name of the corporation and the state or country under whose law
it is incorporated;

(2) The street address, including the zip code, of its registered office (or a
mailing address such as a post office box if the United States postal service
does not deliver to the registered office), the county in which the office is
located, and the name of its registered agent at that office in this state;

(3) The street address, including the zip code, of its principal office (or a
mailing address such as a post office box if the United States postal service
does not deliver to the principal office);

(4) The names and business addresses, including the zip code, of its
directors and principal officers; and

(5) The federal employer identification number (FEIN) of the corporation,
or its corporation control number as assigned by the secretary of state.

(b) Information in the annual report shall be current as of the date the
annual report is executed on behalf of the corporation. An annual report of a
domestic corporation that sets forth a change of the principal office of the
domestic corporation shall be deemed to be an amendment to the charter of the
domestic corporation, and the domestic corporation shall not be required to
take any further action to amend the charter of the domestic corporation under
chapter 20 of this title with respect to such amendment. An annual report of a
foreign corporation that sets forth a change of the principal executive office of
the foreign corporation shall be deemed to be an amendment to the certificate
of authority of the foreign corporation, and the foreign corporation shall not be
required to take any further action to amend the certificate of authority of the
foreign corporation under § 48-25-104 with respect to such amendment. An
annual report of a domestic or foreign corporation that sets forth a change of
the registered office or registered agent of the domestic or foreign corporation
shall be deemed to be a statement of change for purposes of §§ 48-15-102 and
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48-25-108, respectively, and the domestic or foreign corporation shall not be
required to take any further action under §§ 48-15-102 and 48-25-108,
respectively, with respect to such change.

(c) Every corporation shall file the annual report with the secretary of state
on or before the first day of the fourth month following the close of the
corporation’s fiscal year, if a domestic corporation or a foreign corporation.

(d) State and national banks shall not be required to file annual reports
pursuant to this section.

(e) The secretary of state shall make a report to the commissioner of
revenue, by the fifteenth day of each month, of any and all new corporations
that have been licensed or authorized to operate in the state during the
preceding month, giving the name and address of each new corporation,
foreign or domestic.

(f) The secretary of state shall furnish the commissioner of revenue, by the
fifteenth day of each month, a list of all corporations that have surrendered
their charters, have had their charters revoked, or have ceased to do business
in the state during the preceding month.

48-101-702. Part definitions.

As used in this part, unless the context otherwise requires:

(1) “Limited liability company” or “LLC” means a limited liability com-
pany, foreign or domestic, organized under or subject to the Tennessee
Limited Liability Company Act, compiled in chapters 201-248 of this title;

(2) “Nonprofit corporation,” for the purposes of this part, means a non-
profit corporation, foreign or domestic, incorporated under or subject to
chapters 51-68 of this title and exempt from franchise and excise tax as
not-for-profit as defined in § 67-4-2004;

(8) “Nonprofit limited liability company” or “nonprofit LLC” means a
limited liability company:

(A) That is disregarded as an entity for federal income tax purposes;
and

(B) Whose sole member is a nonprofit corporation, foreign or domestic,
incorporated under or subject to chapters 51-68 of this title and who is
exempt from franchise and excise tax as not-for-profit as defined in

§ 67-4-2004;

(4) “Parent nonprofit corporation” means a nonprofit corporation that is
the sole member of a nonprofit corporation; and

(5) “Subsidiary nonprofit corporation” means a nonprofit corporation
whose sole member is a nonprofit corporation.

48-103-203. Part definitions.

As used in this part, unless the context otherwise requires:

(1) “Affiliate,” when used to indicate a relationship with an interested
shareholder, means a person that directly or indirectly through one (1) or
more intermediaries, controls, or is controlled by, or is under common control
with, or is acting in concert with, a specified person;

(2) “Announcement date,” when used in reference to any business combi-
nation, means the date of the first public announcement of a final definitive
proposal for such business combination;

(3) “Associate,” when used to indicate a relationship with an interested
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shareholder, means:

(A) Any domestic or foreign corporation, partnership, syndicate, joint
venture or other unincorporated organization of which such person is an
officer, director, manager or partner (either general or limited) or is,
directly or indirectly, the beneficial owner of ten percent (10%) or more of
any class of voting stock;

(B) All members or investors in any partnership (either general or
limited), syndicate or other unincorporated organization described in
subdivision (3)(A);

(C) Any trust or other estate in which such person has at least a ten
percent (10%) beneficial interest or as to which such person serves as
trustee or in a similar fiduciary capacity; or

(D) Any parent, child, sibling, in-law (mother, father, sons and daugh-
ters), of such person or any relative of such person who has the same
residence as such person;

(4) “Beneficial owner,” when used with respect to any class or series of

shares or other securities, means a person that:

(A) Individually, or with or through any of its affiliates or associates,
beneficially owns such shares or other securities, directly or indirectly;

(B) Individually, or with or through any of its affiliates or associates,
has or shares with others:

(1) The right to acquire or dispose of, or direct the disposition of such
shares or other securities (whether such right is exercisable immedi-
ately or only after the passage of time or the satisfaction of one (1) or
more other conditions), pursuant to any agreement, arrangement or
understanding (whether or not in writing), or upon the exercise of
conversion rights, exchange rights, warrants or options or otherwise;
provided, that a person shall not be deemed the beneficial owner of any
shares or other securities tendered pursuant to a tender or exchange
offer made by such person or any of such person’s affiliates or associates
until such tendered shares or other securities are accepted for purchase
or exchange; or

(ii) The right to vote or direct the voting of such shares or other
securities pursuant to any agreement, arrangement or understanding
(whether or not in writing); provided, that a person shall not be deemed
the beneficial owner of any shares or other securities under this
subdivision (4)(B)(ii) if the agreement, arrangement or understanding to
vote such shares or other securities:

(a) Arises solely from a revocable proxy or consent given in re-
sponse to a proxy or consent solicitation made in accordance with the
applicable rules and regulations under the Exchange Act; and

(b) Is not then reportable on a Schedule 13D or 13G under the
Exchange Act (or any comparable or successor report); or

(C) Has any agreement, arrangement or understanding (whether or not
in writing), for the purpose of acquiring, holding, voting (except voting
pursuant to a revocable proxy or consent as described in subdivision
(4)(B)) or disposing of such shares or other securities with any other
person that beneficially owns, or whose affiliates or associates beneficially
own, directly or indirectly, such shares;

(5) “Business combination,” when used in reference to any resident

domestic corporation and any interested shareholder of such resident
domestic corporation or any affiliate or associate of such interested share-
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holder, means:

(A) Any merger or consolidation of such resident domestic corporation
or any subsidiary of such resident domestic corporation with:

(i) An interested shareholder or any affiliate or associate of such
interested shareholder; or

(i) Any other corporation (whether or not itself an interested share-
holder of such resident domestic corporation) which is, or after such
merger or consolidation would be, an affiliate or associate of such
interested shareholder;

(B) Any exchange of shares or securities convertible into shares of the
resident domestic corporation with:

(i) An interested shareholder or any affiliate or associate of such
interested shareholder; or

(i1) Any other domestic or foreign corporation (whether or not itself an
interested shareholder of the resident domestic corporation) which is, or
after the exchange would be, an affiliate or associate of the interested
shareholder;

(C) Any sale, lease, exchange, mortgage, pledge, transfer or other
disposition (in one (1) transaction or a series of transactions) to, with or
proposed by or on behalf of an interested shareholder, or any affiliate or
associate of such interested shareholder, of assets of such resident domes-
tic corporation or any subsidiary of such resident domestic corporation:

(i) Having an aggregate market value equal to ten percent (10%) or
more of the aggregate market value of all the assets, determined on a
consolidated basis, of such resident domestic corporation;

(i1) Having an aggregate market value equal to ten percent (10%) or
more of the aggregate market value of all the outstanding shares of such
resident domestic corporation; or

(iii) Representing ten percent (10%) or more of the net income
determined on a consolidated basis of such resident domestic
corporation;

(D) Any transaction which results in the issuance or transfer by such
resident domestic corporation or any subsidiary of such resident domestic
corporation (in one (1) transaction or a series of transactions) of any shares
or securities convertible into shares of such resident domestic corporation
or any subsidiary of such resident domestic corporation to such interested
shareholder or any affiliate or associate of such interested shareholder
except pursuant to the exercise of warrants or rights to purchase shares or
securities convertible into shares, or a dividend or distribution paid or
made pro rata to all shareholders of such resident domestic corporation, or
in connection with the exercise or conversion of securities exercisable for
or convertible into shares of such resident domestic corporation (or any
subsidiary of such resident domestic corporation) which securities were
issued and outstanding prior to the interested shareholder’s share acqui-
sition date;

(E) The adoption of any plan or proposal for the liquidation or dissolu-
tion of such resident domestic corporation, or any reincorporation of the
resident domestic corporation in another state or jurisdiction, proposed by
or on behalf of, or pursuant to any agreement, arrangement or under-
standing (whether or not in writing) with, an interested shareholder or
any affiliate or associate of such interested shareholder;
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(F) Any transaction (whether or not with or into or otherwise involving
such interested shareholder), proposed by or on behalf of, or pursuant to
any agreement, arrangement or understanding (whether or not in writing)
with, an interested shareholder or any affiliate or associate of such
interested shareholder, which has the effect, directly or indirectly, of
increasing the proportionate share of the outstanding shares of any class
or series of shares or securities convertible into shares entitled to vote or
securities that are exchangeable for, convertible into, or carry a right to
acquire shares entitled to vote, of such resident domestic corporation or
any subsidiary of such resident domestic corporation which are, directly or
indirectly, owned or controlled by such interested shareholder or any
affiliate or associate of such interested shareholder, except as a result of
immaterial changes due to fractional share adjustments; or

(G) Any loans, advances, guarantees, pledges, financial assistance,
security arrangements, restrictive covenants or any tax credits or other
tax advantages provided by, through or to such resident domestic corpo-
ration or any subsidiary of the resident domestic corporation as a result of
which an interested shareholder or any affiliate or associate of such
interested shareholder receives a benefit, directly or indirectly, except
proportionately as a shareholder of such resident domestic corporation;
(6) “Consummation date,” with respect to any business combination,

means the date of consummation of such business combination;

(7) “Continuing shares” means shares held continuously of record in the
name of the beneficial owner or the beneficial owner’s trustee, guardian,
administrator, executor, conservator or similar fiduciary on behalf of such
beneficial owner, on the resident domestic corporation’s stock transfer
records or reported to the securities and exchange commission on a Schedule
13D or 13G or Form 3 or 4 filing pursuant to the Exchange Act for one (1)
year or more prior to the date of the shareholders’ meeting at which the
charter or bylaw amendment is considered;

(8) “Control,” including the terms “controlling,” “controlled by” and “under
common control with,” means the possession, directly or indirectly, of the
power to direct or cause the direction of the management and policies of a
person, whether through the ownership of voting stock, by contract or
otherwise. A person’s beneficial ownership of ten percent (10%) or more of the
voting power of a corporation’s outstanding voting stock shall create a
presumption that such person has control of such corporation. Notwith-
standing the foregoing, a person shall not be deemed to have control of a
corporation if such person holds voting power, in good faith and not for the
purpose of circumventing this part, as an agent, bank, broker, nominee,
custodian or trustee or one (1) or more beneficial owners who do not
individually or as a group have control of such corporation;

(9) “Exchange” means any share exchange whether pursuant to a plan of
exchange under §§ 48-21-102, 48-21-104, and 48-21-105 or any successor or
related statute, rule or law of this state or the comparable statute, rule or
law of any other state or jurisdiction;

(10) “Exchange Act” means the Act of Congress known as the Securities
Exchange Act of 1934, compiled in 15 U.S.C. § 78a et seq., as the same has
been or hereafter may be amended from time to time;

(11) “Interested shareholder,” when used in reference to any resident
domestic corporation, means any person (other than such resident domestic

” &«
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corporation or any subsidiary of such resident domestic corporation) that:

(A)({) Is the beneficial owner, directly or indirectly, of ten percent (10%)
or more of the voting power of any class or series of the then outstanding
voting stock of such resident domestic corporation; or

(i1) Is an affiliate or associate of such resident domestic corporation
and at any time within the five-year period immediately prior to the
date in question was the beneficial owner, directly or indirectly, of ten
percent (10%) or more of the voting power of any class or series of the
then outstanding stock of such resident domestic corporation;

(B) For the purpose of determining whether a person is an interested
shareholder, the number of shares of voting stock of such resident
domestic corporation deemed to be outstanding shall include shares
deemed to be beneficially owned by such person through application of
subdivision (4), but shall not include any other unissued shares of voting
stock of such resident domestic corporation which may be issuable
pursuant to any agreement, arrangement or understanding, or upon
exercise of conversion rights, warrants or options, or otherwise;

(12) “Market value,” when used in reference to property of any resident

domestic corporation, means:

(A) In the case of shares, the highest closing sale price during the
thirty-day period immediately preceding the date in question of a share of
such shares on the composite tape for New York Stock Exchange-listed
stocks, or, if such shares are not quoted on such composite tape or if such
shares are not listed on such exchange, on the principal United States
securities exchange registered under the Exchange Act on which such
shares are listed or, if such shares are not listed on any such exchange, the
highest closing sale price (or bid quotation if no such sale price exists) with
respect to such shares during the thirty-day period preceding the date in
question on the National Association of Securities Dealers, Inc., Auto-
mated Quotations System or any successor system then in use, or if no
such price or quotation is available, the fair market value on the date in
question of a share of such resident domestic corporation’s stock as
determined by the board of directors of such resident domestic corporation
in good faith; or

(B) In the case of property other than cash or shares, the fair market
value of such property on the date in question as determined by the board
of directors of such resident domestic corporation in good faith;

(13) “Merger” means any merger whether pursuant to a plan of merger

under §§ 48-21-102, 48-21-104, 48-21-105 and 48-21-109 or any successor or
related statute, rule or law of this state or the comparable statute, rule or
law of any other state or jurisdiction respecting mergers or consolidations;

(14) “Person” means any individual, domestic or foreign corporation,

partnership (general or limited), syndicate, joint venture, trust estate,
unincorporated association or other entity;

(15) “Resident domestic corporation” means an issuer of voting stock

which, as of the share acquisition date in question, is organized under the
laws of Tennessee and meets two (2) or more of the following requirements:

(A)3) The corporation has more than either ten thousand (10,000) or
ten percent (10%) of its shareholders resident in Tennessee or more than
ten percent (10%) of its outstanding shares held by resident Tennessee
shareholders;
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(i) For purposes of this subdivision (15), the record date for deter-
mining the percentage, number and residency of the outstanding shares
and shareholders shall be the last record date before the event requiring
that the determination be made. Residence of each shareholder shall be
presumed to be the address appearing in the records of the corporation.
Shares held of record by brokers or nominees shall be disregarded if the
address of the beneficial owner is known. Shares allocated to the
account of an employee or former employee or beneficiaries of employees
or former employees of a corporation and held in a plan that is qualified
under § 401(a) of the federal Internal Revenue Code of 1986, codified in
26 U.S.C. § 401(a), as amended, and is a defined contribution plan
within the meaning of § 414(i) of such Code, codified in 26 U.S.C.
§ 414(i), shall be deemed, for purposes of this subdivision (15), to be
held of record by the employee to whose account such shares are
allocated. Any shares which are not allocated under any such plan and
which are held by trustees, custodians, administrators or other fiducia-
ries under the terms of such plan shall be deemed to be held of record by
the trustee, custodian, administrator or other fiduciary with residency
to be determined by home address in the case of an individual, and
principal place of business in the case of a corporation;

(B) The corporation has its principal office or place of business located
in this state;

(C) The corporation has the principal office or place of business of a
significant subsidiary, representing not less than twenty-five percent
(25%) of the issuer’s consolidated net sales, located in this state;

(D) The corporation employs more than two hundred fifty (250) indi-
viduals in this state or has a combined annual payroll paid to residents of
this state which is in excess of five million dollars ($5,000,000);

(E) The corporation produces goods and/or services in this state which
result in annual gross receipts in excess of ten million dollars
($10,000,000); or

(F) The corporation has physical assets and/or deposits, including those
of any subsidiary, located within this state which exceed ten million
dollars ($10,000,000) in value;

(16) “Share” or “shares” means:

(A) Any stock or other equity interest in any class or series of stock
designated in the charter of the resident domestic corporation or its
subsidiaries, any certificate of interest, any participation in any profit
sharing agreement, any voting trust certificate, or any certificate of
deposit for stock in any class or series; and

(B) Any security convertible, with or without consideration, into stock
or other equity interest in any class or series, or any warrant, call or other
option or privilege of buying stock without being bound to do so, or any
other security carrying any right to acquire, subscribe to or purchase stock
in any class or series;

(17) “Share acquisition date,” with respect to any person and any resident

domestic corporation, means the date that such person first becomes an
interested shareholder of such resident domestic corporation;

(18) “Subsidiary” or “subsidiaries,” with respect to any resident domestic

corporation, means any other corporation which is wholly owned by the
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resident domestic corporation or which is organized under the laws of this
state in which a majority of the shares entitled to vote are owned or
controlled, directly or indirectly, by such resident or domestic corporation;
and

(19) “Voting stock” means all shares of the resident domestic corporation
entitled to vote generally in the election of directors.

50-1-207. Prohibition against requiring any employer or employee to
waive their rights under the National Labor Relations Act
or requiring acceptance or agreement to any provisions
that are mandatory or non-mandatory subjects of collec-
tive bargaining under federal labor laws.

(a) For purposes of this section:

(1) “Employee” means a natural person who performs services for an
employer for valuable consideration, and does not include a self-employed
independent contractor;

(2) “Employer” means a person, association, or legal or commercial entity
receiving services from an employee and, in return, giving compensation of
any kind to such employee;

(38) “Federal labor laws” means the National Labor Relations Act, com-
piled in 29 U.S.C. § 151 et seq., and the Labor Management Relations Act,
compiled in 29 U.S.C. § 141 et seq., as amended, presidential executive
orders, and federal administrative regulations relating to labor and man-
agement or employee and employer issues, and the United States Constitu-
tion as amended;

(4) “Multi-employer association” means a bargaining unit composed of
independent employers who associate together to negotiate jointly with one
(1) or more labor organizations representing the employees of the indepen-
dent employers within the bargaining unit;

(5) “Political subdivision” means any local governmental entity, including,
but not limited to, any municipality, metropolitan government, county,
utility district, school district, public building authority, and development
district created and existing pursuant to the laws of this state, or any
instrumentality of government created by any one (1) or more of the named
local governmental entities; and

(6) “State” means the state of Tennessee and its political subdivisions,
agencies and instrumentalities.

(b) No law, ordinance, or regulation shall impose any contractual, zoning,
permitting, licensing, or other condition that requires any employer or em-
ployee to waive their rights under the National Labor Relations Act.

(¢) No law, regulation, or ordinance shall require, in whole or in part, an
employer or multi-employer association to accept or otherwise agree to any
provisions that are mandatory or non-mandatory subjects of collective bargain-
ing under federal labor laws, including but not limited to, any limitations on an
employer or multi-employer association’s rights to engage in collective bar-
gaining with a labor organization, to lock out employees, or to operate during
a work stoppage; provided, that this subsection (c) shall not invalidate or
otherwise restrict the state from requiring the use of project labor agreements
to the extent permissible under federal labor laws.

(d) This section shall be interpreted and enforced consistent with the
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National Labor Relations Act.
(e)(1) Any agreement, contract, understanding, or practice, written or oral,
implied or expressed, between any employer and any labor organization
required in violation of this section is declared to be unlawful, null, and void,
and of no legal effect.

(2) An employer or employee may seek injunctive relief in the chancery

court of Davidson county to prevent the state from violating this section.

50-1-703. Duties of employers — Office of employment verification

assistance — Application — Complaints for violations —
Commissioner’s order on finding of violation — Penalties.

(a)(1) Employers shall:

(A) For non-employees, request and maintain a copy, pursuant to
subdivision (a)(4), of any one (1) of the following documents prior to the
non-employee providing labor or services on or after the phase-in period
applicable to the particular size employer described in subsection (b):

(i) A valid Tennessee driver license or photo identification license
issued by the department of safety;

(i1) A valid driver license or photo identification license issued by
another state where the issuance requirements are at least as strict as
those in this state, as determined by the department. The commissioner,
in consultation with the department of safety, shall determine which
states have issuance requirements that are at least as strict as this
state, and shall develop, and periodically update, a publicly accessible
list of such states on the department’s web site;

(iii) An official birth certificate issued by a United States state,
jurisdiction or territory;

(iv) A United States government-issued certified birth certificate;

(v) A valid, unexpired United States passport;

(vi) A United States certificate of birth abroad (DS-1350 or FS-545);

(vil)) A report of birth abroad of a citizen of the United States
(FS-240);

(viii) A certificate of citizenship (N560 or N561);

(ix) A certificate of naturalization (N550, N570 or N578);

(x) A United States citizen identification card (I-197 or 1-179); or

(xi) Valid alien registration documentation or other proof of current
immigration registration recognized by the United States department of
homeland security that contains the individual’s complete legal name
and current alien admission number or alien file number (or numbers if
the individual has more than one (1) number); and
(B) For employees, either:

(i) Request and maintain a copy, pursuant to subdivision (a)(4), of any
one (1) of the documents described in (a)(1)(A)({)-(xi) prior to the
employee providing labor or services on or after the phase-in period
applicable to the particular size employer described in subsection (b); or

(ii1)(@) Enroll in the E-Verify program prior to hiring an employee on

or after the applicable phase-in period described in subsection (b);

(b) Verify the work authorization status of the employee hired by
using the E-Verify program; and

(¢) Maintain a record of any results generated by the E-Verify
program for that particular employee in a manner consistent with
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subdivision (a)(4).

(2)(A) An employer who verifies the work authorization status of an

employee pursuant to subdivision (a)(1)(B)(ii) has not violated § 50-1-

103(b) with respect to the particular employee if the employer meets the

requirements in § 50-1-103(d).

(B) No employer shall prevail in any proceeding where a violation of
§ 50-1-103 is alleged if the sole evidence presented by the employer is
evidence of compliance with subdivisions (a)(1)(A) or (a)(1)(B)(1).

(3) No employer shall be in violation of subdivision (a)(1)(B) if the
employer has requested, but has not received, assistance pursuant to
subdivision (a)(6).

(4) An employer shall maintain:

(A) A record of results generated by the E-Verify program pursuant to
(a)(1)(B)(ii) with respect to an employee for three (3) years after the date
of the employee’s hire or for one (1) year after the employee’s employment
is terminated, whichever is later; and

(B) Documentation received pursuant to subdivisions (a)(1)(A) and
(a)(1)(B)() for three (3) years after the documentation is received by the
employer or for one (1) year after the employee or non-employee ceases to
provide labor or services for the employer, whichever is later.

(5) Nothing in this section shall be construed to prevent an employer from
contracting with or otherwise obtaining the services of an E-Verify employer
agent, or similar third party, for the purpose of complying with subdivision
(a)(1)(B)(i).

(6) There is created within the department the office of employment
verification assistance. The department is authorized to enter into any
memorandum of understanding or other agreement required by the E-Verify
program to operate this office, and shall create no more than one (1) full-time
administrative position to staff the office. If an employer does not have
Internet access, then the office shall, at no charge to the employer, enroll the
employer in the E-Verify program or conduct work authorization status
checks of the employer’s employees by using the E-Verify program; provided,
that the employer signs a prescribed form, under penalty of perjury,
attesting to the employer’s lack of Internet access and completes any
paperwork required by the E-Verify program to permit the office to provide
such assistance.

(7) Except as otherwise provided in subsection (c), the department shall
conduct an inquiry concerning an employer’s compliance with subdivision
(a)(1) in conjunction with any pending inquiry, investigation, or inspection of
the employer by the department’s division of labor standards or workers’
compensation division, or any successor divisions thereto. When conducting
an inquiry, the commissioner shall provide written notification to the
employer of the inquiry and a request for documentation establishing
compliance with subdivision (a)(1). The employer shall provide such docu-
mentation to the commissioner within thirty (30) days from the date the
employer received the department’s request. If the employer fails to respond
with documentation establishing compliance with subdivision (a)(1) within
the thirty-day period, then the commissioner shall issue an initial order
pursuant to subsection (d).

(b)(1) On or after January 1, 2012, subsection (a) shall apply to:

(A) Governmental entities; and
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(B) Private employers with employees of five hundred (500) or more.

(2) On or after July 1, 2012, subsection (a) shall apply to private
employers with employees of two hundred (200) to four hundred ninety-nine
(499).

(8) On or after January 1, 2013, subsection (a) shall apply to private
employers with employees of six (6) to one hundred ninety-nine (199).
(c)(1) Any lawful resident of this state or employee of a federal agency may
file a complaint alleging a violation of subdivision (a)(1) to the department.
The complaint shall, at a minimum, include the name of the individual filing
the complaint, and satisfactory evidence of a violation as determined by the
commissioner.

(2) On receipt of a complaint, the commissioner shall determine if the
complaint contains satisfactory evidence of a violation of subdivision (a)(1);
provided, that the commissioner shall inform the individual filing the
complaint the basis for such determination. The commissioner shall not
investigate complaints that are based solely on race, color or national origin.

(8) If the commissioner determines that the complaint contains satisfac-
tory evidence of a violation of subdivision (a)(1), then the commissioner shall
conduct an inquiry. When conducting an inquiry, the commissioner shall
provide written notification to the employer of the alleged violation of
subdivision (a)(1) and a request for documentation establishing compliance
with subdivision (a)(1). The employer shall provide such documentation to
the commissioner within thirty (30) days from the date the employer
received the department’s request. Upon request by the employer, the
department shall provide the employer with the name of the individual filing
a complaint.

(4) Upon the expiration of the thirty-day period in subdivision (c)(3), the
commissioner shall make a determination of whether a violation of subdivi-
sion (a)(1) occurred. If the employer fails to provide documentation estab-
lishing compliance with subdivision (a)(1) within the thirty-day period, then
the commissioner shall issue an initial order pursuant to subdivision (d)(1).
If documentation is submitted within the thirty-day period, then the
commissioner shall determine whether there is clear and convincing evi-
dence of a violation of subdivision (a)(1) based on the documentation
submitted, the evidence from the complaint, and other applicable evidence.
(d)(1) If the commissioner determines that an employer has violated subdi-
vision (a)(1) pursuant to subdivision (a)(7) or (c)(4), or determines that an
employer has violated § 50-1-704, then the commissioner shall issue an
initial order that shall include, at a minimum:

(A) The commissioner’s findings and determinations;

(B) The penalties that will apply if a final order is issued;

(C) The process to request a contested case hearing; and

(D) The process by which the commissioner shall waive all penalties for

a first violation as provided in subdivision (d)(3).

(2) An employer shall have the right to appeal, pursuant to the Uniform
Administrative Procedures Act, compiled in title 4, chapter 5, an initial order
issued by the commissioner pursuant to this section; provided, that the
employer sends written notice to the commissioner within thirty (30) days of
the date of the initial order. If the employer fails to send such written notice,
then the contested case hearing process is waived.

(3) The commissioner shall issue a warning in lieu of all penalties for a
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first violation of subdivision (a)(1) if:

(A) The employer complies with all remedial action requested by the
department to remedy the violation of subdivision (a)(1) within sixty (60)
days of the date of the initial order; and

(B) The commissioner determines that the violation of subdivision
(a)(1) was not a knowing violation.

(e) If the commissioner does not issue a warning in lieu of penalties
pursuant to subdivision (d)(3), then the commissioner shall issue a final order
on the date the contested case hearing concludes or is waived and assess
penalties in accordance with subsections (f)-(j). The final order shall include, at
a minimum, the types of evidence required from the private employer in order
to avoid suspension of the private employer’s license under subdivision (f)(3).

(f)(1) If the commissioner issues a final order for a violation of subdivision

(a)(1) by a private employer, or a violation of § 50-1-704, then the commis-

sioner shall assess the following civil penalties:

(A) Five hundred dollars ($500) for a first violation;

(B) One thousand dollars ($1,000) for a second violation; or

(C) Two thousand five hundred dollars ($2,500) for a third or subse-
quent violation.

(2) In addition to the civil penalties provided in subdivision (f)(1), the
commissioner shall also assess the following civil penalties:

(A) For a first violation, five hundred dollars ($500) for each employee
or non-employee not verified pursuant to subdivisions (a)(1)(A) and (B);

(B) For a second violation, one thousand dollars ($1,000) for each
employee or non-employee not verified pursuant to subdivisions (a)(1)(A)
and (B); or

(C) For a third or subsequent violation, two thousand five hundred
dollars ($2,500) for each employee or non-employee not verified pursuant
to subdivisions (a)(1)(A) and (B).

(38) The private employer shall submit to the commissioner evidence of
compliance with subdivision (a)(1) within sixty (60) days of the final order. If
the private employer fails to submit such documentation, then the commis-
sioner shall request an order consistent with § 4-5-320, requiring the
appropriate local government with respect to business licensure pursuant to
title 67, chapter 4, to suspend the private employer’s license until the
employer remedies the violation; provided, however, if the private employer’s
license has also been suspended pursuant to § 50-1-103(e)(1)(A) or (B), then
the license shall remain suspended until the expiration of the period
provided for in § 50-1-103(e)(1)(A) or (B).

(g) A second or subsequent violation of subdivision (a)(1) shall accrue from
a separate inquiry conducted under subdivision (a)(7) or (c)(3).

(h) All moneys collected pursuant to this section shall be deposited into the
lawful employment enforcement fund created by § 50-1-708.

(i) The penalties described in this section shall not be mutually exclusive,
and may be imposed in conjunction with any applicable penalties as provided
by law.

(j) If the commissioner issues a final order for a violation of subdivision
(a)(1) by a governmental entity, then the commissioner shall post the violation
on the department’s web site as provided in § 50-1-705.
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50-2-101. Prospective employee to be informed as to wages — Excep-

tions — Enforcement.

(a) As used in this section, “workshops and factories” includes manufactur-
ing, mills, mechanical, electrical, mercantile, art, and laundering establish-
ments, printing, telegraph, and telephone offices, department stores, or any
kind of establishment where labor is employed or machinery is used; provided,

that domestic service and agricultural pursuits are excluded.

(b) It is unlawful for any proprietor, foreman, owner or other person to
employ, permit or suffer to work for hire, in, about, or in connection with any
workshop or factory any person whatsoever without first informing the
employee of the amount of wages to be paid for the labor. This shall not apply
to farm labor. Nothing in this section shall apply to railroad companies
engaged in interstate commerce and subject to the federal Railway Labor Act,

compiled in 45 U.S.C. § 151 et seq.

(c)(1) The failure on the part of any proprietor, foreman, owner or other
person in charge of any industry named in subsection (a) to inform any
employee of the wages to be paid as provided in this section is a Class C

misdemeanor.

(2) Nothing in this section shall be so construed to preclude the employ-
ment of any person or persons on a piece-work basis or on a commission

basis.

(d) The department of labor and workforce development shall enforce this

section.

50-2-112. Restrictions on local government authority regarding re-
quiring private employers to pay wages in excess of fed-

eral and state minimum hourly wage laws.

(a)(1) Notwithstanding any charter, ordinance or resolution to the contrary,
no local government, as a condition of doing business within the jurisdic-
tional boundaries of the local government or contracting with the local
government, has the authority to require a private employer to pay its
employees a hourly wage in excess of the minimum hourly wage required to
be paid by such employer under applicable federal or state law.

(2) With respect to construction contracts, a local government has no
authority to require a prevailing wage be paid in excess of the wages
established by the prevailing wage commission for state highway construc-
tion projects in accordance with title 12, chapter 4, part 4 or the Tennessee
occupational wages prepared annually by the department of labor and
workforce development, employment security division, labor market infor-

mation for state building projects.

(b) As used in this section, “local government” means a county, including
any county having a metropolitan form of government, or municipal govern-
ment, or any agency or unit thereof or any other political subdivision of the

state.

(¢) If compliance with this section by a local government relative to a specific
contract, project, or program would result in the denial of federal funds that
would otherwise be available to the local government, then the local govern-
ment may require a private employer to pay its employees a wage necessary to
meet the federal requirements to obtain the federal funds, but only relative to

such contract, project, or program.
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50-2-113. State preemption of wage theft laws, ordinances or rules.

(a) This section shall be known and may be cited as the “Tennessee Wage
Protection Act.”

(b) The general assembly finds as a matter of public policy that it is
necessary to declare the theft of wages and the denial of fair compensation for
work completed to be against the laws and polices of this state.

(¢) Employers and employees alike benefit from consistent and established
standards of wage theft regulation. Existing federal and state laws, including,
but not limited to, the Fair Labor Standards Act, compiled in 29 U.S.C. § 201
et seq., the Davis-Bacon Act, compiled in 40 U.S.C. § 3141 et seq., the
McNamara-O’Hara Service Contract Act, compiled in 41 U.S.C. § 6701 et seq.,
the Migrant and Seasonal Agricultural Protection Act, compiled in 29 U.S.C.
§ 1801 et seq., the Contract Work Hours and Safety Standards Act, compiled
in 29 CFR 5.1 et seq., the Copeland Anti-Kickback Act, codified primarily in 18
U.S.C.§ 874 and 40 U.S.C. § 3145, and this chapter, seek to protect employees
from predatory and unfair wage practices while also providing appropriate due
process to employers.

(d) A county, municipality, or political subdivision of the state shall not
adopt or maintain in effect any law, ordinance, or rule that creates require-
ments, regulations, or processes for the purpose of addressing wage theft. Any
additional wage theft ordinance or regulation that exceeds the designated
state and federal laws in subsection (c) shall be explicitly preempted by the
state.

50-3-2001. Employer compliance with the federal hazard communica-
tion standard and other compliance requirements.

Each employer shall comply with all of the requirements of the federal
hazard communication standard codified in 29 CFR 1910.1200. In addition to
the requirements set forth in 29 CFR 1910.1200 each employer must also
comply with the following:

(1)(A) Employers shall keep a record of the dates of training sessions
given to their employees;

(B) The hazard communication program and employee information and

training required of employers pursuant to 29 CFR 1910.1200 and the
education and training program pursuant to subdivision (1) shall require
annual refresher training after the initial training pursuant to 29 CFR
1910.1200 is conducted, unless the commissioner grants an exemption
from annual refresher training. The exemption may be granted if the
commissioner determines that the nature of the work assignment, the
level of exposure or the nature of the hazardous chemical involved would
not reasonably require annual refresher training;
(2)(A) For the purposes of this section only, “workplace” means any
workplace as defined in 29 CFR 1910.1200(c) that is located within the fire
chief’s actual jurisdiction or that is located in a jurisdiction to which the
fire chief responds pursuant to a mutual aid pact;

(B) Employers and distributors who normally store a hazardous chemi-
cal in excess of fifty-five gallons (55 gal.) or five hundred pounds (500 1bs.)
shall provide the fire chief, in writing, the names and telephone numbers
of knowledgeable representatives of the manufacturing employer, non-
manufacturing employer or distributor who can be contacted for further
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information or in the event of an emergency;

(C) Each employer and distributor shall provide a copy of the workplace
chemical list to the fire chief and shall thereafter notify the fire chief of any
significant changes that occur in the workplace chemical list;

(D) The fire chief or the fire chief’s representative, upon request, shall
be permitted on-site inspections of the hazardous chemicals on the
workplace chemical list during normal business hours for the sole purpose
of preplanning emergency fire department activities;

(E) Employers and distributors, upon written request, shall provide the
fire chief a copy of the safety data sheet (SDS) for any chemical on their
workplace chemical list;

(F) The fire chief shall, upon request, make the workplace chemical list
and SDSs available to members of the fire chief’s fire company having
jurisdiction over the workplace, or their designated representatives, but
shall not otherwise distribute the information without written approval of
the manufacturing employer, nonmanufacturing employer or distributor
who provided the workplace chemical list or SDSs; except that approval
shall not be required in an emergency situation in which human life is at
stake. In the event the workplace chemical list or SDSs are released under
an emergency situation, the fire chief shall promptly notify the supplier of
the workplace chemical list or SDSs, in writing, as to whom the informa-
tion was released and the circumstances of the emergency. Persons
receiving workplace chemical lists or SDSs from the fire chief shall hold
the information contained in the workplace chemical lists or SDSs in
confidence;

(G)(1) Employers and distributors shall place one (1) sign in accordance

with the NFPA704M series on the outside of any building that contains

a class A explosive, class B explosive, poison gas (poison A), water-

reactive flammable solid (flammable solid W), or radioactive material as

listed in Table 1 of the federal department of transportation (DOT)
regulations at 49 CFR, Part 172, and further defined in federal DOT
regulations at 49 CFR, Part 173, or any other hazardous chemical in

excess of the amounts listed in subdivision (2)(B);

(ii) The commissioner shall promulgate rules in accordance with

§ 50-3-102(b)(3) to establish specifications on the size, color, lettering

and posting requirements pursuant to the series. The regulations shall

provide that the number used shall be determined by the hazardous
chemical that presents the greatest danger;

(iii)) The commissioner shall exempt an employer from this subdivi-
sion (2)(G) who can satisfactorily demonstrate that:

(a) The employer maintains a trained fire or emergency prepared-
ness team considered capable of handling workplace chemical or fire
emergencies without external assistance; or

(b) The employer maintains twenty-four (24) hour security person-
nel who maintain accurate records of the location of chemicals and
who can readily direct emergency personnel from outside sources to
affected company facilities;

(H) The department of labor and workforce development shall assist
employers and fire personnel to effectuate the purposes of this section;
(3)(A)i) Manufacturing employers shall compile and maintain a work-

place chemical list, which shall contain the following information for



Page: 136 Date: 11/18/13

Time: 1:34:37

Path: @psc3912/nep_usa_pri/XPRIMARY/STATUTES/TN_IS/ep_PRIMARYtn_statutes_codebillv2

136

each hazardous chemical known to be present in the workplace:
(a) The chemical name or common name used on the SDS or the
container label, or both;
(b) The chemical abstract service (CAS) number for the hazardous
chemical, if the number is included on the SDS; and
(¢) The work area or workplace in which the hazardous chemical is
normally used or stored;

(ii)) The manufacturing employer shall maintain the workplace
chemical list for no less than thirty (30) years. The manufacturing
employer shall send complete records pertinent to the workplace chemi-
cal list to the commissioner if the manufacturing employer generating
the list ceases to operate a business within the state;

(i1i) The workplace chemical list shall be filed with the commissioner
within ninety-six (96) hours of a request by an authorized representa-
tive of the commissioner;

(B)(i) Nonmanufacturing employers shall compile and maintain a work-
place chemical list, which shall contain the following information for
each hazardous chemical normally used or stored in the workplace in
excess of fifty-five gallons (55 gal.) or five hundred pounds (500 lbs.):
(a) The chemical name or the common name used on the SDS or
container label, or both;
(b) The CAS number, if the number is included on the SDS; and
(¢) The work area or workplace in which the hazardous chemical is
normally stored or used;

(i1) The nonmanufacturing employer shall maintain the workplace
chemical list for no less than thirty (30) years. The nonmanufacturing
employer shall send complete records pertinent to the workplace chemi-
cal list to the commissioner if the nonmanufacturing employer generat-
ing the list ceases to operate a business within the state;

(iii) The nonmanufacturing employer shall notify new or newly
assigned employees about the workplace chemical list and its contents
before working in a work area containing hazardous chemicals;

(iv) The nonmanufacturing employer shall file the workplace chemi-
cal list with the commissioner within ninety-six (96) hours of a request
by an authorized representative of the commissioner.

(C) The workplace chemical list may consist of either a single listing

prepared for the workplace as a whole or a collection of lists prepared for
each work area individually;

(D) The department of labor and workforce development shall provide

the following information and services:

(i) The CAS number for any hazardous chemical on the workplace
chemical list that is not included by the manufacturing or nonmanufac-
turing employer pursuant to subdivision (3)(D)(i)(a) or (b), if:

(a) The chemical is not a mixture; and
(b) A CAS number exists for the chemical,

(i1) The employer shall make available a copy of the workplace
chemical list for inspection by the public during regular office hours at
the division’s central office or any division field office. The copy must be
requested by the public and received by the division as specified by this
section;
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(iii) Copies of any workplace chemical list may be obtained from the

division of occupational safety and health upon written request and

payment of a reasonable copying and mailing fee. The division shall

provide the list within ten (10) business days of receipt of the written
request;

(E) It is the intention of the general assembly, pursuant to this section,
to provide access to information concerning hazardous chemicals used and
stored in this state to the citizens of this state who live and work in
proximity to the chemicals to enable the citizens to make informed
decisions concerning their health, safety and welfare.

50-3-2002. [Repealed.]
50-3-2003. [Repealed.]
50-3-2004. [Repealed.]
50-3-2005. [Repealed.]
50-3-2006. [Repealed.]
50-3-2007. [Repealed.]
50-3-2008. [Repealed.]
50-3-2009. [Repealed.]
50-3-2010. [Repealed.]
50-3-2011. [Repealed.]
50-3-2012. [Repealed.]
50-3-2013. [Repealed.]
50-3-2014. [Repealed.]
50-3-2015. [Repealed.]
50-3-2016. [Repealed.]
50-3-2017. [Repealed.]
50-3-2018. [Repealed.]
50-3-2019. [Repealed.]

50-6-101. Short title. [Effective until July 1, 2014. See the version
effective on July 1, 2014.]

This chapter shall be known and may be cited as the “Workers’ Compensa-
tion Law.”
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50-6-101. Short title — Controlling law. [Effective on July 1, 2014. See

the version effective until July 1, 2014.]
This chapter shall be cited to as the “Workers’ Compensation Law” and shall

be controlling for any claim for workers’ compensation benefits for an injury, as
defined in this chapter, when the date of injury is on or after July 1, 2014. All
claims having a date of injury prior to July 1, 2014, shall be governed by prior
law.

50-6-102. Chapter definitions. [Effective until July 1, 2014. See the

version effective on July 1, 2014.]

As used in this chapter, unless the context otherwise requires:

(1) “Administrator” means the chief administrative officer of the division
of workers’ compensation of the department of labor and workforce
development;

(2) “AMA guides” means the 6th edition of the American Medical Associa-
tion Guides to the Evaluation of Permanent Impairment, American Medical
Association, until a new edition is designated by the general assembly in
accordance with § 50-6-204(d)(3)(C). The edition that is in effect on the date
the employee is injured is the edition that shall be applicable to the claim;

(3)(A) “Average weekly wages” means the earnings of the injured em-
ployee in the employment in which the injured employee was working at
the time of the injury during the period of fifty-two (52) weeks immediately
preceding the date of the injury divided by fifty-two (52); but if the injured
employee lost more than seven (7) days during the period when the injured
employee did not work, although not in the same week, then the earnings
for the remainder of the fifty-two (52) weeks shall be divided by the
number of weeks remaining after the time so lost has been deducted;

(B) Where the employment prior to the injury extended over a period of
less than fifty-two (52) weeks, the method of dividing the earnings during
that period by the number of weeks and parts of weeks during which the
employee earned wages shall be followed; provided, that results just and
fair to both parties will be obtained;

(C) Where, by reason of the shortness of the time during which the
employee has been in the employment of the employer, it is impracticable
to compute the average weekly wages as defined in this subdivision (3),
regard shall be had to the average weekly amount that, during the first
fifty-two (52) weeks prior to the injury or death, was being earned by a
person in the same grade, employed at the same work by the same
employer, and if there is no such person so employed, by a person in the
same grade employed in the same class of employment in the same
district;

(D) Wherever allowances of any character made to any employee in lieu
of wages are specified as part of the wage contract, they shall be deemed
a part of the employee’s earnings;

(4) “Benefit review conference” means a nonadversarial, informal dispute
resolution proceeding to mediate and resolve workers’ compensation dis-
putes as provided in this chapter;

(5) “Case management” means medical case management or the ongoing
coordination of medical care services provided to an injured or disabled
employee on all cases where medical care expenses are expected to exceed a
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threshold;

(6) “Commissioner” means the commissioner of labor and workforce

development;

(7) “Construction design professional” means:

(A) Any person possessing a valid registration or license entitling that
person to practice the technical profession of architecture, engineering,
landscape architecture or land surveying in this state;

(B) Any corporation, partnership, firm or other legal entity authorized
by law to engage in the technical profession of architecture, engineering,
landscape architecture or land surveying in this state; or

(C) Any person, firm or corporation providing interior space planning or
design in this state;

(8) “Department” means the department of labor and workforce

development;

(9) “Division” or “division of workers’ compensation” means the division of

workers’” compensation of the department of labor and workforce
development;

(10)(A) “Employee” includes every person, including a minor, whether
lawfully or unlawfully employed, the president, any vice president, secre-
tary, treasurer or other executive officer of a corporate employer without
regard to the nature of the duties of the corporate officials, in the service
of an employer, as employer is defined in subdivision (11), under any
contract of hire or apprenticeship, written or implied. Any reference in this
chapter to an employee who has been injured shall, where the employee is
dead, also include the employee’s legal representatives, dependents and
other persons to whom compensation may be payable under this chapter;

(B) “Employee” includes a sole proprietor or a partner who devotes full
time to the proprietorship or partnership and elects to be included in the
definition of employee by filing written notice of the election with the
division at least thirty (30) days before the occurrence of any injury or
death, and may at any time withdraw the election by giving notice of the
withdrawal to the division;

(C) The provisions of this subdivision (10), allowing a sole proprietor or
a partner to elect to come under this chapter, shall not be construed to
deny coverage of the sole proprietor or partner under any individual or
group accident and sickness policy the sole proprietor or partner may have
in effect, in cases where the sole proprietor or partner has elected not to be
covered by the provisions of the Workers’ Compensation Law, for injuries
sustained by the sole proprietor or partner that would have been covered
by the provisions of the Workers’ Compensation Law had the election been
made, notwithstanding any provision of the accident and sickness policy to
the contrary. Nothing in this section shall require coverage of occupational
injuries or sicknesses, if occupational injuries or sicknesses are not
covered under the terms of the policy without reference to eligibility for
workers’ compensation benefits;

(D) In a work relationship, in order to determine whether an individual
is an “employee,” or whether an individual is a “subcontractor” or an
“independent contractor,” the following factors shall be considered:

(i) The right to control the conduct of the work;
(i) The right of termination;
(iii)) The method of payment;
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(iv) The freedom to select and hire helpers;

(v) The furnishing of tools and equipment;

(vi) Self-scheduling of working hours; and

(vii) The freedom to offer services to other entities;

(E) “Employee” does not include a construction services provider, as
defined in § 50-6-901, if the construction services provider is:

(i) Listed on the registry established pursuant to part 9 of this
chapter as having a workers’ compensation exemption and is working in
the service of the business entity through which the provider obtained
such an exemption;

(i) Not covered under a policy of workers’ compensation insurance
maintained by the person or entity for whom the provider is providing
services; and

(iii) Rendering services on a construction project that:

(a) Is not a commercial construction project, as defined in § 50-6-

901; or

(b) Is a commercial construction project, as defined in § 50-6-901,
and the general contractor for whom the construction services pro-
vider renders construction services complies with § 50-6-914(b)(2);

(11) “Employer” includes any individual, firm, association or corporation,
the receiver or trustee of the individual, firm, association or corporation, or
the legal representative of a deceased employer, using the services of not less
than five (5) persons for pay, except as provided in § 50-6-902, and, in the
case of an employer engaged in the mining and production of coal, one (1)
employee for pay. If the employer is insured, it shall include the employer’s
insurer, unless otherwise provided in this chapter;

(12) “Injury” and “personal injury”:

(A) Mean an injury by accident, arising out of and in the course of
employment, that causes either disablement or death of the employee;
provided, that:

(i) An injury is “accidental” only if the injury is caused by a specific
incident, or set of incidents, arising out of and in the course of
employment, and is identifiable by time and place of occurrence; and

(i) The opinion of the physician, selected by the employee from the
employer’s designated panel of physicians pursuant to §§ 50-6-
204(a)(4)(A) or (a)(4)(B), shall be presumed correct on the issue of
causation but said presumption shall be rebutted by a preponderance of
the evidence;

(B) Include a mental injury arising out of and in the course of employ-
ment; and

(C) Do not include:

(i) Adisease in any form, except when the disease arises out of and in
the course and scope of employment; or

(i1) Cumulative trauma conditions, hearing loss, carpal tunnel syn-
drome, or any other repetitive motion conditions unless such conditions
arose primarily out of and in the course and scope of employment;

(13) “Maximum total benefit” means the sum of all weekly benefits to
which a worker may be entitled;

(A) For injuries occurring between July 1, 1990, and June 30, 1991, the
maximum total benefit shall be one hundred nine thousand two hundred
dollars ($109,200);
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(B) For injuries occurring on or after July 1, 1991, and before August 1,
1992, the maximum total benefit shall be one hundred seventeen thousand
six hundred dollars ($117,600);

(C) For injuries occurring on or after July 1, 1992, the maximum total
benefit shall be four hundred (400) weeks times the maximum weekly
benefit except in instances of permanent total disability; and

(D) For injuries occurring on or after July 1, 2009, the maximum total
benefit shall be four hundred (400) times one hundred percent (100%) of
the state’s average weekly wage, as determined pursuant to subdivision
(14)(B), except in instances of permanent total disability. Temporary total
disability benefits paid to the injured worker shall not be included in
calculating the maximum total benefit;

(14)(A) “Maximum weekly benefit” means the maximum compensation
payable to the worker per week;

(i) For injuries occurring between July 1, 1990, and June 30, 1991,
the maximum weekly benefit shall be two hundred seventy-three dollars
($273) per week;

(ii) For injuries occurring on or after July 1, 1991, and before August
1, 1992, the maximum weekly benefit shall be two hundred ninety-four
dollars ($294) per week;

(iii) For injuries occurring on or after August 1, 1992, and through
June 30, 1993, the maximum weekly benefit shall be sixty-six and two
thirds percent (66 25%) of the employee’s average weekly wage up to
seventy-eight percent (78%) of the state’s average weekly wage, as
determined by the department;

(iv) For injuries occurring on or after July 1, 1993, and through June
30, 1994, the maximum weekly benefit shall be sixty-six and two thirds
percent (66 25%) of the employee’s average weekly wage up to eighty-two
and four-tenths percent (82.4%) of the state’s average weekly wage, as
determined by the department;

(v) For injuries occurring on or after July 1, 1994, and through June
30, 1995, the maximum weekly benefit shall be sixty-six and two thirds
percent (66 25%) of the employee’s average weekly wage up to eighty-six
and eight-tenths percent (86.8%) of the state’s average weekly wage, as
determined by the department;

(vi) For injuries occurring on or after July 1, 1995, and through June
30, 1996, the maximum weekly benefit shall be sixty-six and two thirds
percent (66 25%) of the employee’s average weekly wage up to ninety-one
and two-tenths percent (91.2%) of the state’s average weekly wage, as
determined by the department;

(vii) For injuries occurring on or after July 1, 1996, and through June
30, 1997, the maximum weekly benefit shall be sixty-six and two thirds
percent (66 23%) of the employee’s average weekly wage up to ninety-five
and six-tenths percent (95.6%) of the state’s average weekly wage as
determined by the department;

(viii) For injuries occurring on or after July 1, 1997, and through June
30, 2004, the maximum weekly benefit shall be sixty-six and two thirds
percent (66 %5%) of the employee’s average weekly wage up to one
hundred percent (100%) of the state’s average weekly wage as deter-
mined by the department;

(ix) For injuries occurring on or after July 1, 2004, the maximum
weekly benefit for permanent disability benefits shall be sixty-six and
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two thirds percent (66 25%) of the employee’s average weekly wage up to

one hundred percent (100%) of the state’s average weekly wage, as

determined by the department; and
(x)(a) For injuries occurring on or after July 1, 2004, through June 30,
2005, the maximum weekly benefit for temporary disability benefits
shall be sixty-six and two thirds percent (66 25%) of the employee’s
average weekly wage up to one hundred five percent (105%) of the
state’s average weekly wage, as determined by the department; and
(b) For injuries occurring on or after July 1, 2005, the maximum
weekly benefit for temporary disability benefits shall be sixty-six and
two thirds percent (66 25%) of the employee’s average weekly wage up
to one hundred ten percent (110%) of the state’s average weekly wage,

as determined by the department;

(B) As used in subdivision (14)(A), the state average weekly wage shall
be determined as of the preceding January 1, and shall be adjusted
annually using the data from the division and shall be effective on July 1
of each year;

(15) “Mental injury” means a loss of mental faculties or a mental or
behavioral disorder where the proximate cause is a compensable physical
injury resulting in a permanent disability, or an identifiable work-related
event resulting in a sudden or unusual mental stimulus. A mental injury
shall not include a psychological or psychiatric response due to the loss of
employment or employment opportunities;

(16) “Minimum weekly benefit” means the minimum compensation per
week payable to the worker;

(A) For injuries occurring between July 1, 1985, and June 30, 1986, the
minimum weekly benefit shall be twenty dollars ($20.00) per week;

(B) For injuries occurring between July 1, 1986, and June 30, 1987, the
minimum weekly benefit shall be twenty-five dollars ($25.00) per week;

(C) For injuries occurring between July 1, 1987, and June 30, 1988, the
minimum weekly benefit shall be thirty dollars ($30.00) per week;

(D) For injuries occurring on or after July 1, 1988, and before July 1,
1993, the minimum weekly benefit shall be thirty-five dollars ($35.00) per
week; and

(E) For injuries occurring on or after July 1, 1993, the minimum weekly
benefit shall be fifteen percent (15%) of the state’s average weekly wage, as
determined by the department;

(17) “Utilization review” means evaluation of the necessity, appropriate-
ness, efficiency and quality of medical care services, including the prescrib-
ing of one (1) or more Schedule II, III, or IV controlled substances for pain
management for a period of time exceeding ninety (90) days from the initial
prescription of such controlled substances, provided to an injured or disabled
employee based on medically accepted standards and an objective evaluation
of those services provided; provided, that “utilization review” does not
include the establishment of approved payment levels, a review of medical
charges or fees, or an initial evaluation of an injured or disabled employee by
a physician specializing in pain management; and

(18) “Workers’ compensation specialist” or “specialist” means a depart-
ment employee who provides information and communication services
regarding workers’ compensation for employees and employers, and who
conducts benefit review conferences and performs other duties as provided in
this chapter.
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50-6-102. Chapter definitions. [Effective on July 1, 2014. See the ver-

sion effective until July 1, 2014.]

As used in this chapter, unless the context otherwise requires:

(1) “Administrator” means the chief administrative officer of the division of
workers’ compensation of the department of labor and workforce
development;

(2) “AMA guides” means the 6th edition of the American Medical Associa-
tion Guides to the Evaluation of Permanent Impairment, American Medical
Association, until a new edition is designated by the general assembly in
accordance with § 50-6-204(k)(1)(A). The edition that is in effect on the date
the employee is injured is the edition that shall be applicable to the claim;

(3)(A) “Average weekly wages” means the earnings of the injured employee
in the employment in which the injured employee was working at the time
of the injury during the period of fifty-two (62) weeks immediately preced-
ing the date of the injury divided by fifty-two (52); but if the injured
employee lost more than seven (7) days during the period when the injured
employee did not work, although not in the same week, then the earnings
for the remainder of the fifty-two (562) weeks shall be divided by the number
of weeks remaining after the time so lost has been deducted;

(B) Where the employment prior to the injury extended over a period of
less than fifty-two (52) weeks, the method of dividing the earnings during
that period by the number of weeks and parts of weeks during which the
employee earned wages shall be followed; provided, that results just and
fair to both parties will be obtained;

(C) Where, by reason of the shortness of the time during which the
employee has been in the employment of the employer, it is impracticable to
compute the average weekly wages as defined in this subdivision (3), regard
shall be had to the average weekly amount that, during the first fifty-two
(52) weeks prior to the injury or death, was being earned by a person in the
same grade, employed at the same work by the same employer, and if there
is no such person so employed, by a person in the same grade employed in
the same class of employment in the same district;

(D) Wherever allowances of any character made to any employee in lieu
of wages are specified as part of the wage contract, they shall be deemed a
part of the employee’s earnings;

(4) [Deleted by 2013 amendment, effective July 1, 2014.]

(5) “Case management” means medical case management or the ongoing
coordination of medical care services provided to an injured or disabled
employee on all cases where medical care expenses are expected to exceed a
threshold;

(6) “Commissioner” means the commissioner of labor and workforce
development;

(7) “Construction design professional” means:

(A) Any person possessing a valid registration or license entitling that
person to practice the technical profession of architecture, engineering,
landscape architecture or land surveying in this state;

(B) Any corporation, partnership, firm or other legal entity authorized by
law to engage in the technical profession of architecture, engineering,
landscape architecture or land surveying in this state; or

(C) Any person, firm or corporation providing interior space planning or
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design in this state;
(8) “Court of workers’ compensation claims” means the adjudicative func-

tion within the division of workers’ compensation;

(9) “Department” means the department of labor and workforce

development;

(10) “Division” or “division of workers’ compensation” means the division

of workers’ compensation of the department of labor and workforce
development;

(11)(A) “Employee” includes every person, including a minor, whether
lawfully or unlawfully employed, the president, any vice president, secre-
tary, treasurer or other executive officer of a corporate employer without
regard to the nature of the duties of the corporate officials, in the service of
an employer, as employer is defined in subdivision (12), under any contract
of hire or apprenticeship, written or implied. Any reference in this chapter
to an employee who has been injured shall, where the employee is dead, also
include the employee’s legal representatives, dependents and other persons
to whom compensation may be payable under this chapter;

(B) “Employee” includes a sole proprietor or a partner who devotes full
time to the proprietorship or partnership and elects to be included in the
definition of employee by filing written notice of the election with the
division at least thirty (30) days before the occurrence of any injury or
death, and may at any time withdraw the election by giving notice of the
withdrawal to the division;

(C) The provisions of this subdivision (11), allowing a sole proprietor or
a partner to elect to come under this chapter, shall not be construed to deny
coverage of the sole proprietor or partner under any individual or group
accident and sickness policy the sole proprietor or partner may have in
effect, in cases where the sole proprietor or partner has elected not to be
covered by the provisions of the Workers’ Compensation Law, for injuries
sustained by the sole proprietor or partner that would have been covered by
the provisions of the Workers’ Compensation Law had the election been
made, notwithstanding any provision of the accident and sickness policy to
the contrary. Nothing in this section shall require coverage of occupational
injuries or sicknesses, if occupational injuries or sicknesses are not covered
under the terms of the policy without reference to eligibility for workers’
compensation benefits;

(D) In a work relationship, in order to determine whether an individual
is an “employee,” or whether an individual is a “subcontractor” or an
“independent contractor,” the following factors shall be considered:

(i) The right to control the conduct of the work;
(it) The right of termination;

(iit) The method of payment;

(iv) The freedom to select and hire helpers;

(v) The furnishing of tools and equipment;

(vi) Self-scheduling of working hours; and

(vii) The freedom to offer services to other entities;

(E) “Employee” does not include a construction services provider, as
defined in § 50-6-901, if the construction services provider is:

(i) Listed on the registry established pursuant to part 9 of this chapter
as having a workers’ compensation exemption and is working in the
service of the business entity through which the provider obtained such
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an exemption;

(it) Not covered under a policy of workers’ compensation insurance
maintained by the person or entity for whom the provider is providing
services; and

(iii) Rendering services on a construction project that:

(a) Is not a commercial construction project, as defined in § 50-6-

901; or

(b) Is a commercial construction project, as defined in § 50-6-901,
and the general contractor for whom the construction services provider
renders construction services complies with § 50-6-914(b)(2);

(12) “Employer” includes any individual, firm, association or corporation,
the receiver or trustee of the individual, firm, association or corporation, or
the legal representative of a deceased employer, using the services of not less
than five (5) persons for pay, except as provided in § 50-6-902, and, in the case
of an employer engaged in the mining and production of coal, one (1)
employee for pay. If the employer is insured, it shall include the employer’s
insurer, unless otherwise provided in this chapter;

(13) “Injury” and “personal injury” mean an injury by accident, a mental
injury, occupational disease including diseases of the heart, lung and
hypertension, or cumulative trauma conditions including hearing loss,
carpal tunnel syndrome or any other repetitive motion conditions, arising
primarily out of and in the course and scope of employment, that causes
death, disablement or the need for medical treatment of the employee;
provided, that:

(A) An injury is “accidental” only if the injury is caused by a specific
incident, or set of incidents, arising primarily out of and in the course and
scope of employment, and is identifiable by time and place of occurrence,
and shall not include the aggravation of a preexisting disease, condition or
ailment unless it can be shown to a reasonable degree of medical certainty
that the aggravation arose primarily out of and in the course and scope of
employment;

(B) An injury “arises primarily out of and in the course and scope of
employment” only if it has been shown by a preponderance of the evidence
that the employment contributed more than fifty percent (60%) in causing
the injury, considering all causes;

(C) An injury causes death, disablement or the need for medical treat-
ment only if it has been shown to a reasonable degree of medical certainty
that it contributed more than fifty percent (50%) in causing the death,
disablement or need for medical treatment, considering all causes;

(D) “Shown to a reasonable degree of medical certainty” shall mean that,
in the opinion of the physician, it is more likely than not considering all
causes, as opposed to speculation or possibility;

(E) The opinion of the treating physician, selected by the employee from
the employer’s designated panel of physicians pursuant to § 50-6-204(a)(3),
shall be presumed correct on the issue of causation but this presumption
shall be rebuttable by a preponderance of the evidence;

(14) “Maximum total benefit” means the sum of all weekly benefits to which
a worker may be entitled;

(A) For injuries occurring on or after July 1, 1992, but before July 1,
20009, the maximum total benefit shall be four hundred (400) weeks times
the maximum weekly benefit, except in instances of permanent total
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disability;

(B) For injuries occurring on or after July 1, 2009, but before July 1,
2014, the maximum total benefit shall be four hundred (400) weeks times
one hundred percent (100%) of the state’s average weekly wage, as deter-
mined pursuant to subdivision (15)(B), except in instances of permanent
total disability. Temporary total disability benefits paid to the injured
worker shall not be included in calculating the maximum total benefit;

(C) For injuries occurring on or after July 1, 2014, the maximum total
benefit shall be four hundred fifty (450) weeks times one hundred percent
(100%) of the state’s average weekly wage, as determined pursuant to
subdivision (15)(B), except in instances of permanent total disability.
Temporary total disability benefits paid to the injured worker before the
employee attains maximum medical improvement shall not be included in
calculating the maximum total benefit;

(15)(A) “Maximum weekly benefit” means the maximum compensation
payable to the worker per week;

(i) Forinjuries occurring between July 1, 1990, and June 30, 1991, the
maximum weekly benefit shall be two hundred seventy-three dollars
($273) per week;

(it) For injuries occurring on or after July 1, 1991, and before August
1, 1992, the maximum weekly benefit shall be two hundred ninety-four
dollars ($294) per week;

(iit) For injuries occurring on or after August 1, 1992, and through
June 30, 1993, the maximum weekly benefit shall be sixty-six and two
thirds percent (66 %3%) of the employee’s average weekly wage up to
seventy-eight percent (78%) of the state’s average weekly wage, as
determined by the department;

(iv) For injuries occurring on or after July 1, 1993, and through June
30, 1994, the maximum weekly benefit shall be sixty-six and two thirds
percent (66 2/3%) of the employee’s average weekly wage up to eighty-two
and four-tenths percent (82.4%) of the state’s average weekly wage, as
determined by the department;

(v) For injuries occurring on or after July 1, 1994, and through June
30, 1995, the maximum weekly benefit shall be sixty-six and two thirds
percent (66 23%) of the employee’s average weekly wage up to eighty-six
and eight-tenths percent (86.8%) of the state’s average weekly wage, as
determined by the department;

(vi) For injuries occurring on or after July 1, 1995, and through June
30, 1996, the maximum weekly benefit shall be sixty-six and two thirds
percent (66 2/3%) of the employee’s average weekly wage up to ninety-one
and two-tenths percent (91.2%) of the state’s average weekly wage, as
determined by the department;

(vit) For injuries occurring on or after July 1, 1996, and through June
30, 1997, the maximum weekly benefit shall be sixty-six and two thirds
percent (66 2/3%) of the employee’s average weekly wage up to ninety-five
and six-tenths percent (95.6%) of the state’s average weekly wage as
determined by the department;

(viit) For injuries occurring on or after July 1, 1997, and through June
30, 2004, the maximum weekly benefit shall be sixty-six and two thirds
percent (66 %/3%) of the employee’s average weekly wage up to one hundred
percent (100%) of the state’s average weekly wage as determined by the
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department;

(ix) For injuries occurring on or after July 1, 2004, the maximum
weekly benefit for permanent disability benefits shall be sixty-six and two
thirds percent (66 %/3%) of the employee’s average weekly wage up to one
hundred percent (100%) of the state’s average weekly wage, as deter-
mined by the department; and

(x)(a) Forinjuries occurring on or after July 1, 2004, through June 30,

2005, the maximum weekly benefit for temporary disability benefits

shall be sixty-six and two thirds percent (66 %3%) of the employee’s

average weekly wage up to one hundred five percent (105%) of the
state’s average weekly wage, as determined by the department; and

(b) For injuries occurring on or after July 1, 2005, the maximum
weekly benefit for temporary disability benefits shall be sixty-six and
two thirds percent (66 %/3%) of the employee’s average weekly wage up
to one hundred ten percent (110%) of the state’s average weekly wage,
as determined by the department;

(B) As used in subdivision (15)(A), the state average weekly wage shall
be determined as of the preceding January 1, and shall be adjusted
annually using the data from the division and shall be effective on July 1
of each year;

(16) “Mental injury” means a loss of mental faculties or a mental or
behavioral disorder, arising primarily out of a compensable physical injury
or an identifiable work related event resulting in a sudden or unusual
stimulus, and shall not include a psychological or psychiatric response due to
the loss of employment or employment opportunities;

(17) “Minimum weekly benefit” means the minimum compensation per
week payable to the worker, which shall be fifteen percent (15%) of the state’s
average weekly wage, as determined by the department;

(18) “Utilization review” means evaluation of the necessity, appropriate-
ness, efficiency and quality of medical care services, including the prescribing
of one (1) or more Schedule II, III, or IV controlled substances for pain
management for a period of time exceeding ninety (90) days from the initial
prescription of such controlled substances, provided to an injured or disabled
employee based on medically accepted standards and an objective evaluation
of those services provided; provided, that “utilization review” does not include
the establishment of approved payment levels, a review of medical charges or
fees, or an initial evaluation of an injured or disabled employee by a
physician specializing in pain management; and

(19) [Deleted by 2013 amendment, effective July 1, 2014.]

50-6-103. Scope of chapter. [Effective until July 1, 2014. See the ver-
sion effective on July 1, 2014.]

(a) Every employer and employee subject to this chapter, shall, respectively,
pay and accept compensation for personal injury or death by accident arising
out of and in the course of employment without regard to fault as a cause of the
injury or death; provided, that any person who has an exemption pursuant to
§ 50-6-104 or part 9 of this chapter shall not be bound if the employee has
given, prior to any accident resulting in injury or death, notice to be exempted
from this chapter as provided in this part.

(b) The election by any employee who is a corporate officer of the employer
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to be exempted from this chapter, shall not reduce the number of employees of
the employer for the purposes of determining the requirements of coverage of
the employer under this chapter.

50-6-103. Scope of chapter. [Effective on July 1, 2014. See the version
effective until July 1, 2014.]

(a) Every employer and employee subject to this chapter, shall, respectively,
pay and accept compensation for personal injury or death by accident arising
primarily out of and in the course and scope of employment without regard to
fault as a cause of the injury or death; provided, that any person who has an
exemption pursuant to § 50-6-104 or part 9 of this chapter shall not be bound
if the employee has given, prior to any accident resulting in injury or death,
notice to be exempted from this chapter as provided in this part.

(b) [Deleted by 2013 amendment, effective July 1, 2014.]

50-6-104. Election of corporate officer to be exempt from chapter.
[Effective until July 1, 2014. See the version effective on
July 1, 2014.]

(a) Any officer of a corporation may elect to be exempt from the operation of
this chapter. Any officer who elects exemption and who, after electing exemp-
tion then revokes that exemption, shall give notice to that effect in accordance
with a form prescribed by the division.

(b) Notice given pursuant to subsection (a) shall be given thirty (30) days
prior to any accident resulting in injury or death; provided, that if any injury
or death occurs less than thirty (30) days after the date of employment, notice
of the exemption or acceptance given at the time of employment shall be
sufficient notice of exemption.

(c) The notice of election not to accept this chapter, shall be as follows: the
employee shall give written or printed notice to the employer of the employee’s
election not to be bound by the Workers’ Compensation Law and file with the
division, a duplicate, with proof of service on the employer attached to the
notice, together with an affidavit of the employee that the action of the
employee in rejecting the Workers’ Compensation Law was not advised,
counseled or encouraged by the employer or by anyone acting for the employer.

(d) This section shall not apply to any officer of a corporation, member of a
limited liability company, partner, or sole proprietor who is engaged in the
construction industry, as defined by § 50-6-901; instead, part 9 of this chapter
shall apply to such officer, member, partner or sole proprietor.

50-6-104. Election of corporate officer to be exempt from chapter.
[Effective on July 1, 2014. See the version effective until
July 1, 2014.]

(a) Any officer of a corporation or member of a limited liability company may
elect to be exempt from the operation of this chapter. Any officer who elects
exemption and who, after electing exemption then revokes that exemption, shall
give notice to that effect in accordance with a form prescribed by the division.

(b) Notice given pursuant to subsection (a) shall be given thirty (30) days
prior to any accident resulting in injury or death; provided, that if any injury
or death occurs less than thirty (30) days after the date of employment, notice of
the exemption or acceptance given at the time of employment shall be sufficient
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notice of exemption.

(¢c) The notice of election not to accept this chapter, shall be as follows: the
employee shall give written or printed notice to the employer of the employee’s
election not to be bound by the Workers’ Compensation Law and file with the
division, a duplicate, with proof of service on the employer attached to the
notice, together with an affidavit of the employee that the action of the employee
in rejecting the Workers’ Compensation Law was not advised, counseled or
encouraged by the employer or by anyone acting for the employer.

(d) [Deleted by 2013 amendment, effective July 1, 2014.]

(e) The election by any employee, who is a corporate officer of the employer or
member of a limited liability company, to be exempted from this chapter, shall
not reduce the number of employees of the employer for the purposes of
determining the requirements of coverage of the employer under this chapter.

(f) Every employee who is a corporate officer or member of a limited liability
company and who elects not to operate under this chapter, in any action to
recover damages for personal injury or death by accident brought against an
employer who has elected to operate under this chapter, shall proceed as at
common law, and the employer may make use of all common law defenses. This
section shall not apply to any officer of a corporation, member of a limited
liability company, partner, or sole proprietor who is engaged in the construction
industry, as defined by § 50-6-901; instead, part 9 of this chapter shall apply to
such officer, member, partner or sole proprietor.

50-6-106. Employments not covered. [Effective until July 1, 2014. See
the version effective on July 1, 2014.]

This chapter shall not apply to:

(1)(A) Any common carrier doing an interstate business while engaged in
interstate commerce, which common carrier and the interstate business
are already regulated as to employer’s liability or workers’ compensation
by act of congress, it being the purpose of this law to regulate all such
business that the congress has not regulated in the exercise of its
jurisdiction to regulate interstate commerce; provided, that this chapter
shall apply to those employees of the common carriers with respect to
whom a rule of liability is not provided by act of congress; provided,
further, that no common carrier by motor vehicle operating pursuant to a
certificate of public convenience and necessity shall be deemed the
employer of a leased-operator or owner-operator of a motor vehicle or
vehicles under a contract to such a common carrier;

(B) Notwithstanding subdivision (1)(A), a leased operator or a leased
owner/operator of a motor vehicle under contract to a common carrier may
elect to be covered under any policy of workers’ compensation insurance
insuring the common carrier upon written agreement of the common
carrier, by filing written notice of the contract, on a form prescribed by the
commissioner, with the division; provided, that the election shall in no way
terminate or affect the independent contractor status of the leased
operator or leased owner/operator for any other purpose than to permit
workers’ compensation coverage. The election of coverage may be termi-
nated by the leased operator, leased owner/operator, or common carrier by
providing written notice of the termination to the division and to all other
parties consenting to the prior election. The termination shall be effective
thirty (30) days from the date of the notice to all other parties consenting
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to the prior election and to the division;

(2) Any person whose employment at the time of injury is casual, that is,
one who is not employed in the usual course of trade, business, profession or
occupation of the employer;

(3) Domestic servants and employers of domestic servants;

(4) Farm or agricultural laborers and employers of those laborers;

(5) In cases where fewer than five (5) persons are regularly employed,
except as provided in § 50-6-902; provided, that in those cases the employer
may accept this chapter by filing written notice of the acceptance with the
division at least thirty (30) days before the happening of any accident or
death, and may at any time withdraw the acceptance by giving like notice of
withdrawal,

(6) The state, counties of the state and municipal corporations; provided,
that the state, any county or municipal corporation may accept this chapter
by filing written notice of the acceptance with the division under the
administrator, at least thirty (30) days before the happening of any accident
or death, and may at any time withdraw the acceptance by giving like notice
of the withdrawal. The state, any county or municipal corporation may
accept this chapter as to any department or division of the state, county or
municipal corporation by filing written notice of acceptance with the division
under the administrator, at least thirty (30) days before the happening of
any accident or death and may, at any time, withdraw acceptance for the
division or department by giving like notice of the withdrawal, and the
acceptance by the state, county or municipal corporation for any department
or division of the state, county or municipal corporation shall have effect only
of making the department or division designated subject to the terms of this
chapter; or

(7) Any person performing voluntary service as a ski patrolperson who
receives no compensation for the services other than meals, lodging or the
use of ski tow or ski lift facilities or any combination of meals, lodging and
the use of ski tow or ski lift facilities.

50-6-106. Employments not covered. [Effective on July 1, 2014. See the

version effective until July 1, 2014.]

This chapter shall not apply to:

(1(A) Any common carrier doing an interstate business while engaged in
interstate commerce, which common carrier and the interstate business are
already regulated as to employer’s liability or workers’ compensation by act
of congress, it being the purpose of this law to regulate all such business
that the congress has not regulated in the exercise of its jurisdiction to
regulate interstate commerce; provided, that this chapter shall apply to
those employees of the common carriers with respect to whom a rule of
liability is not provided by act of congress; provided, further, that no
common carrier by motor vehicle operating pursuant to a certificate of
public convenience and necessity shall be deemed the employer of a
leased-operator or owner-operator of a motor vehicle or vehicles under a
contract to such a common carrier;

(B) Notwithstanding subdivision (1)(A), a leased operator or a leased
owner /operator of a motor vehicle under contract to a common carrier may
elect to be covered under any policy of workers’ compensation insurance
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insuring the common carrier upon written agreement of the common
carrier, by filing written notice of the contract, on a form prescribed by the
administrator, with the division; provided, that the election shall in no way
terminate or affect the independent contractor status of the leased operator
or leased owner/operator for any other purpose than to permit workers’
compensation coverage. The election of coverage may be terminated by the
leased operator, leased owner/operator, or common carrier by providing
written notice of the termination to the division and to all other parties
consenting to the prior election. The termination shall be effective thirty

(30) days from the date of the notice to all other parties consenting to the

prior election and to the division;

(2) Any person whose employment at the time of injury is casual, that is,
one who is not employed in the usual course of trade, business, profession or
occupation of the employer;

(3) Domestic servants and employers of domestic servants;

(4) Farm or agricultural laborers and employers of those laborers;

(5) In cases where fewer than five (5) persons are regularly employed,
except as provided in § 50-6-902; provided, that in those cases the employer
may accept this chapter by filing written notice of the acceptance with the
division at least thirty (30) days before the happening of any accident or
death, and may at any time withdraw the acceptance by giving like notice of
withdrawal;

(6) The state, counties of the state and municipal corporations; provided,
that the state, any county or municipal corporation may accept this chapter
by filing written notice of the acceptance with the division under the
administrator, at least thirty (30) days before the happening of any accident
or death, and may at any time withdraw the acceptance by giving like notice
of the withdrawal. The state, any county or municipal corporation may accept
this chapter as to any department or division of the state, county or municipal
corporation by filing written notice of acceptance with the division under the
administrator, at least thirty (30) days before the happening of any accident
or death and may, at any time, withdraw acceptance for the division or
department by giving like notice of the withdrawal, and the acceptance by the
state, county or municipal corporation for any department or division of the
state, county or municipal corporation shall have effect only of making the
department or division designated subject to the terms of this chapter; or

(7) Any person performing voluntary service as a ski patrolperson who
receives no compensation for the services other than meals, lodging or the use
of ski tow or ski lift facilities or any combination of meals, lodging and the use
of ski tow or ski lift facilities.

50-6-108. Right to compensation exclusive. [Effective until July 1,

2014. See the version effective on July 1, 2014.]

(a) The rights and remedies granted to an employee subject to this chapter,

on account of personal injury or death by accident, including a minor whether
lawfully or unlawfully employed, shall exclude all other rights and remedies of
the employee, the employee’s personal representative, dependents or next of
kin, at common law or otherwise, on account of the injury or death.

(b) This section shall not be construed to preclude third party indemnity

actions against an employer who has expressly contracted to indemnify the
third party.
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50-6-108. Right to compensation exclusive. [Effective on July 1, 2014.
See the version effective until July 1, 2014.]

(a) The rights and remedies granted to an employee subject to this chapter, on
account of personal injury or death by accident, including a minor whether
lawfully or unlawfully employed, shall exclude all other rights and remedies of
the employee, the employee’s personal representative, dependents or next of kin,
at common law or otherwise, on account of the injury or death.

(b) No employer who fails to secure payment of compensation as required by
this chapter, shall be permitted to defend the suit upon any of the following
grounds, in any suit brought against the employer by an employee covered by
this chapter or by the dependent or dependents of the employee, to recover
damages for personal injury or death arising from an accident:

(1) The employee was negligent;

(2) The injury was caused by the negligence of a fellow servant or fellow
employee; or

(3) The employee had assumed the risk of the injury.

(¢c) This section shall not be construed to preclude third party indemnity
actions against an employer who has expressly contracted to indemnify the
third party.

50-6-110. Injuries not covered — Drug and alcohol testing. [Effective
until July 1, 2014. See the version effective on July 1, 2014.]

(a) No compensation shall be allowed for an injury or death due to:
(1) The employee’s willful misconduct;
(2) The employee’s intentional self-inflicted injury;
(3) The employee’s intoxication or illegal drug usage;
(4) The employee’s willful failure or refusal to use a safety device;
(5) The employee’s willful failure to perform a duty required by law; or
(6) The employee’s voluntary participation in recreational, social, athletic
or exercise activities, including, but not limited to, athletic events, compe-
titions, parties, picnics, or exercise programs, whether or not the employer
pays some or all of the costs of the activities unless:
(A) Participation was expressly or impliedly required by the employer;
(B) Participation produced a direct benefit to the employer beyond
improvement in employee health and morale;
(C) Participation was during employee’s work hours and was part of the
employee’s work-related duties; or
(D) The injury occurred due to an unsafe condition during voluntary
participation using facilities designated by, furnished by or maintained by
the employer on or off the employer’s premises and the employer had
actual knowledge of the unsafe condition and failed to curtail the activity
or program or cure the unsafe condition.

(b) If the employer defends on the ground that the injury arose in any or all
of the ways stated in subsection (a), the burden of proof shall be on the
employer to establish the defense.

(c)(1) In cases where the employer has implemented a drug-free workplace

pursuant to chapter 9 of this title, if the injured employee has, at the time of

the injury, a blood alcohol concentration level equal to or greater than eight
hundredths of one percent (.08%) for non-safety sensitive positions, or four
hundredths of one percent (.04%) for safety-sensitive positions, as deter-
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mined by blood or breath testing, or if the injured employee has a positive
confirmation of a drug as defined in § 50-9-103, then it is presumed that the
drug or alcohol was the proximate cause of the injury. This presumption may
be rebutted by clear and convincing evidence that the drug or alcohol was not
the proximate cause of injury. Percent by weight of alcohol in the blood must
be based upon grams of alcohol per one hundred milliliters (100 mL) of blood.
If the results are positive, the testing facility must maintain the specimen for
a minimum of three hundred sixty-five (365) days at minus twenty degrees
celsius (-20° C.). Blood serum may be used for testing purposes under this
chapter; provided, however, that if this test is used, the presumptions under
this section do not arise unless the blood alcohol level is proved to be
medically and scientifically equivalent to or greater than the comparable
blood alcohol level that would have been obtained if the test were based on
percent by weight of alcohol in the blood. However, if, before the accident, the
employer had actual knowledge of and acquiesced in the employee’s presence
at the workplace while under the influence of alcohol or drugs, the employer
retains the burden of proof in asserting any defense under subsections (a)
and (b), and this subsection (¢) does not apply.

(2) If the injured worker refuses to submit to a drug test, it shall be
presumed, in the absence of clear and convincing evidence to the contrary,
that the proximate cause of the injury was the influence of drugs, as defined
in § 50-9-103.

(8) The commissioner of labor and workforce development shall provide,
by rule, for the authorization and regulation of drug testing policies,
procedures and methods. Testing of injured employees pursuant to a
drug-free workplace program under chapter 9 of this title shall not com-
mence until the rules are adopted.

50-6-110. Injuries not covered — Drug and alcohol testing. [Effective

on July 1, 2014. See the version effective until July 1, 2014.]

(a) No compensation shall be allowed for an injury or death due to:
(1) The employee’s willful misconduct;
(2) The employee’s intentional self-inflicted injury;
(3) The employee’s intoxication or illegal drug usage;
(4) The employee’s willful failure or refusal to use a safety device;
(5) The employee’s willful failure to perform a duty required by law; or
(6) The employee’s voluntary participation in recreational, social, athletic
or exercise activities, including, but not limited to, athletic events, competi-
tions, parties, picnics, or exercise programs, whether or not the employer pays
some or all of the costs of the activities unless:
(A) Participation was expressly or impliedly required by the employer;
(B) Participation produced a direct benefit to the employer beyond
improvement in employee health and morale;
(C) Participation was during employee’s work hours and was part of the
employee’s work-related duties; or
(D) The injury occurred due to an unsafe condition during voluntary
participation using facilities designated by, furnished by or maintained by
the employer on or off the employer’s premises and the employer had actual
knowledge of the unsafe condition and failed to curtail the activity or
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program or cure the unsafe condition.
(b) If the employer defends on the ground that the injury arose in any or all

of the ways stated in subsection (a), the burden of proof shall be on the employer
to establish the defense.

(c)(1) In cases where the employer has implemented a drug-free workplace
pursuant to chapter 9 of this title, if the injured employee has, at the time of
the injury, a blood alcohol concentration level equal to or greater than eight
hundredths of one percent (.08%) for non-safety sensitive positions, or four
hundredths of one percent (.04%) for safety-sensitive positions, as determined
by blood or breath testing, or if the injured employee has a positive
confirmation of a drug as defined in § 50-9-103, then it is presumed that the
drug or alcohol was the proximate cause of the injury. This presumption may
be rebutted by clear and convincing evidence that the drug or alcohol was not
the proximate cause of injury. Percent by weight of alcohol in the blood must
be based upon grams of alcohol per one hundred milliliters (100 mL) of blood.
If the results are positive, the testing facility must maintain the specimen for
a minimum of three hundred sixty-five (365) days at minus twenty degrees
celsius (-20° C.). Blood serum may be used for testing purposes under this
chapter; provided, however, that if this test is used, the presumptions under
this section do not arise unless the blood alcohol level is proved to be
medically and scientifically equivalent to or greater than the comparable
blood alcohol level that would have been obtained if the test were based on
percent by weight of alcohol in the blood. However, if, before the accident, the
employer had actual knowledge of and acquiesced in the employee’s presence
at the workplace while under the influence of alcohol or drugs, the employer
retains the burden of proof in asserting any defense under subsections (a) and
(b), and this subsection (c) does not apply.

(2) If the injured worker refuses to submit to a drug test, it shall be
presumed, in the absence of clear and convincing evidence to the contrary,
that the proximate cause of the injury was the influence of drugs, as defined
in§ 50-9-103.

(3) The administrator of the division of workers’ compensation shall
provide, by rule, for the authorization and regulation of drug testing policies,
procedures and methods. Testing of injured employees pursuant to a drug-
free workplace program under chapter 9 of this title shall not commence until
the rules are adopted.

50-6-111. Defenses not available to employer failing to secure payment

of compensation. [Effective until July 1, 2014.]

No employer who fails to secure payment of compensation as required by this

chapter, shall, in any suit brought against the employer by an employee
covered by this chapter or by the dependent or dependents of the employee, to
recover damages for personal injury or death arising from an accident, be
permitted to defend the suit upon any of the following grounds:

(1) The employee was negligent;

(2) The injury was caused by the negligence of a fellow servant or fellow
employee; or

(3) The employee had assumed the risk of the injury.
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50-6-113. Liability of principal intermediate contractor or subcontrac-
tor. [Effective until July 1, 2014. See the version effective
on July 1, 2014.]

(a) A principal contractor, intermediate contractor or subcontractor shall be
liable for compensation to any employee injured while in the employ of any of
the subcontractors of the principal contractor, intermediate contractor or
subcontractor and engaged upon the subject matter of the contract to the same
extent as the immediate employer.

(b) Any principal contractor, intermediate contractor or subcontractor who
pays compensation under subsection (a) may recover the amount paid from
any person who, independently of this section, would have been liable to pay
compensation to the injured employee, or from any intermediate contractor.

(c) Every claim for compensation under this section shall be in the first
instance presented to and instituted against the immediate employer, but the
proceedings shall not constitute a waiver of the employee’s rights to recover
compensation under this chapter from the principal contractor or intermediate
contractor; provided, that the collection of full compensation from one (1)
employer shall bar recovery by the employee against any others, nor shall the
employee collect from all a total compensation in excess of the amount for
which any of the contractors is liable.

(d) This section applies only in cases where the injury occurred on, in, or
about the premises on which the principal contractor has undertaken to
execute work or that are otherwise under the principal contractor’s control or
management.

(e) A subcontractor under contract to a general contractor may elect to be
covered under any policy of workers’ compensation insurance insuring the
contractor upon written agreement of the contractor, by filing written notice of
the election, on a form prescribed by the commissioner, with the division. It is
the responsibility of the general contractor to file the written notice with the
division. Failure of the general contractor to file the written notice shall not
operate to relieve or alter the obligation of an insurance company to provide
coverage to a subcontractor when the subcontractor can produce evidence of
payment of premiums to the insurance company for the coverage. The election
shall in no way terminate or affect the independent contractor status of the
subcontractor for any other purpose than to permit workers’ compensation
coverage. The election of coverage may be terminated by the subcontractor or
general contractor by providing written notice of the termination to the
division and to all other parties consenting to the prior election. The termina-
tion shall be effective thirty (30) days from the date of the notice to all other
parties consenting to the prior election and to the division.

()(1) [Deleted by 2010 amendment.]

(2) [Deleted by 2010 amendment.]
(3) [Deleted by 2010 amendment.]
(4) [Deleted by 2008 amendment.]

(g) [Deleted by 2010 amendment.]

(h) This section shall not apply to a construction services provider, as
defined by § 50-6-901.



Page: 156

Date: 11/18/13 Time: 1:34:38

Path: @psc3912/nep_usa_pri/XPRIMARY/STATUTES/TN_IS/ep_PRIMARYtn_statutes_codebillv2

156

50-6-113. Liability of principal intermediate contractor or subcontrac-
tor. [Effective on July 1, 2014. See the version effective
until July 1, 2014.]

(a) A principal contractor, intermediate contractor or subcontractor shall be
liable for compensation to any employee injured while in the employ of any of
the subcontractors of the principal contractor, intermediate contractor or
subcontractor and engaged upon the subject matter of the contract to the same
extent as the immediate employer.

(b) Any principal contractor, intermediate contractor or subcontractor who
pays compensation under subsection (a) may recover the amount paid from any
person who, independently of this section, would have been liable to pay
compensation to the injured employee, or from any intermediate contractor.

(¢c) Every claim for compensation under this section shall be in the first
instance presented to and instituted against the immediate employer, but the
proceedings shall not constitute a waiver of the employee’s rights to recover
compensation under this chapter from the principal contractor or intermediate
contractor; provided, that the collection of full compensation from one (1)
employer shall bar recovery by the employee against any others, nor shall the
employee collect from all a total compensation in excess of the amount for which
any of the contractors is liable.

(d) This section applies only in cases where the injury occurred on, in, or
about the premises on which the principal contractor has undertaken to execute
work or that are otherwise under the principal contractor’s control or
management.

(e) A subcontractor under contract to a general contractor may elect to be
covered under any policy of workers’ compensation insurance insuring the
contractor upon written agreement of the contractor, by filing written notice of
the election, on a form prescribed by the administrator, with the division. It is
the responsibility of the general contractor to file the written notice with the
division. Failure of the general contractor to file the written notice shall not
operate to relieve or alter the obligation of an insurance company to provide
coverage to a subcontractor when the subcontractor can produce evidence of
payment of premiums to the insurance company for the coverage. The election
shall in no way terminate or affect the independent contractor status of the
subcontractor for any other purpose than to permit workers’ compensation
coverage. The election of coverage may be terminated by the subcontractor or
general contractor by providing written notice of the termination to the division
and to all other parties consenting to the prior election. The termination shall
be effective thirty (30) days from the date of the notice to all other parties
consenting to the prior election and to the division.

(H)(1) [Deleted by 2010 amendment.]

(2) [Deleted by 2010 amendment.]
(3) [Deleted by 2010 amendment.]
(4) [Deleted by 2008 amendment.]

(g) [Deleted by 2010 amendment.]

(h) This section shall not apply to a construction services provider, as defined
by § 50-6-901.

50-6-115. Extraterritorial application of chapter.

(a) For purposes of this section, an employee is considered to be temporarily
in a state working for an employer if the employee is working for such
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employee’s employer in a state other than the state where such employee is
primarily employed for no more than fourteen (14) consecutive days, or no
more than twenty-five (25) days total, during a calendar year.

(b)(1) If an employee in this state who is subject to this chapter temporarily
leaves this state incidental to the employee’s employment and receives an
accidental injury arising out of and in the course and scope of the employee’s
employment, the employee, or the employee’s beneficiaries in the case of an
injury that results in the employee’s death, shall be entitled to the benefits
of this chapter as if the employee was injured in this state.

(2) If an employee, while working outside the territorial limits of this
state other than temporarily, suffers an injury on account of which the
employee, or, in the event of the employee’s death, the employee’s depen-
dents, would have been entitled to the benefits provided by this chapter had
the injury occurred within this state, the employee, or in the event of the
employee’s death resulting from the injury, the employee’s dependents, shall
be entitled to the benefits provided by this chapter; provided, that at the time
of the injury:

(A) The employment was principally localized within this state;

(B) The contract of hire was made in this state; or

(C) If at the time of the injury the injured worker was a Tennessee
resident and there existed a substantial connection between this state and
the particular employer and employee relationship.

(c)(1) An employee from another state and the employee’s employer are
exempt from this chapter while the employee is temporarily in this state
performing work for the employer if:

(A) The employer has furnished workers’ compensation insurance cov-
erage under the workers’ compensation insurance or similar laws of the
other state to cover the employee’s employment while in this state;

(B) The extraterritorial provisions of this chapter are recognized in the
other state; and

(C) Employees and employers who are covered in this state are likewise
exempted from the application of the workers’ compensation insurance or
similar laws of the other state.

(2) The benefits under the workers’ compensation insurance or similar
laws of the other state, or other remedies under similar law, are the exclusive
remedy against the employer for any injury, whether resulting in death or
not, received by the employee while temporarily working for that employer
in this state.

(8) A certificate from the duly authorized officer of the appropriate
department of another state certifying that the employer of such other state
is insured in that state and has provided extraterritorial coverage insuring
employees while working in this state is prima facie evidence that the
employer carries such workers’ compensation insurance.

(4) Whenever in any appeal or other litigation the construction of the laws
of another jurisdiction is required, the courts shall take judicial notice of
such construction of the laws of the other jurisdiction.

(5) When an employee has a claim under the workers’ compensation
insurance laws of another state, territory, province, or foreign nation for the
same injury or occupational disease as the claim filed in this state, the total
amount of compensation paid or awarded under such other workers’ com-
pensation law shall be credited against the compensation due under this
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chapter.

(d)(1) Any employer who is insured in this state for workers’ compensation
under this chapter, and who has extraterritorial coverage under this chapter,
for their employees while such employees are temporarily working outside
this state within the meaning of subsection (a) may obtain a certificate
evidencing such coverage at the time that the application for certification is

made from the commissioner of commerce and insurance.

(2) In order to obtain a certificate under subdivision (d)(1), an employer

shall:

(A) File an application with the commissioner of commerce and insur-
ance, on a form that is approved by the commissioner of commerce and

insurance;

(B) Pay a filing fee to the department of commerce and insurance in the
amount of one hundred dollars ($100). The commissioner of commerce and
insurance may change the amount of the filing fee required by this
subdivision (B) by promulgating a rule pursuant to the Uniform Admin-
istrative Procedures Act, compiled in title 4, chapter 5, as necessary to
ensure that the proceeds of such filing fees are sufficient to offset the cost
of processing applications and issuing the certificates authorized by this

subsection (d); and

(C) Submit to the commissioner of commerce and insurance a copy of
the declaration page from the employer’s workers’ compensation insur-
ance policy, or such proof as the commissioner of commerce and insurance
may require to demonstrate that the employer is self insured for workers’

compensation and the territorial limits of such coverage.

(3) The commissioner of commerce and insurance is authorized to issue a
certificate that certifies that, at the time that the application for certification
is made, the applicant employer in this state is insured for workers’
compensation under this chapter, and that such employers have extraterri-
torial coverage under this chapter, for their employees while such employees
are temporarily working outside this state within the meaning of subsection

(a).

50-6-116. Construction of chapter. [Effective until July 1, 2014. See the

version effective on July 1, 2014.]

The rule of common law requiring strict construction of statutes in deroga-
tion of common law shall not be applicable to this chapter, but this chapter is
declared to be a remedial statute, which shall be given an equitable construc-
tion by the courts, to the end that the objects and purposes of this chapter may

be realized and attained.

50-6-116. Construction of chapter. [Effective on July 1, 2014. See the

version effective until July 1, 2014.]

For any claim for workers’ compensation benefits for an injury, as defined in
this chapter, when the date of injury is on or after July 1, 2014, this chapter
shall not be remedially or liberally construed but shall be construed fairly,
impartially, and in accordance with basic principles of statutory construction
and this chapter shall not be construed in a manner favoring either the

employee or the employer.
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50-6-117. Suits by corporation officer against employer. [Effective
until July 1, 2014.]

Every employee who is a corporate officer and who elects not to operate
under this chapter, in any action to recover damages for personal injury or
death by accident brought against an employer who has elected to operate
under this chapter, shall proceed as at common law, and the employer in the
suit may make use of all common law defenses. This section shall not apply to
any officer of a corporation, member of a limited liability company, partner, or
sole proprietor who is engaged in the construction industry, as defined by
§ 50-6-901; instead, part 9 of this chapter shall apply to such officer, member,
partner or sole proprietor.

50-6-118. Penalties. [Effective until July 1, 2014. See the version effec-
tive on July 1, 2014.]

(a) The division of workers’ compensation shall, by rule promulgated
pursuant to the Uniform Administrative Procedures Act, compiled in title 4,
chapter 5, establish and collect penalties for the following:

(1) Failure of a covered employer to provide workers’ compensation
coverage or qualify as a self-insurer;

(2) Late filing of accident reports;

(3) Bad faith denial of claims;

(4) Late filing of notice of denial of claim;

(5) Late filing of notice of change in benefit payments;

(6) Late filing with the department of notice of filing of lawsuits by
employees or employee representatives; and

(7) Late filing of judgments by insurance companies or by employers, if
self-insured.

(b) All penalties collected by the department from an employer for failure to
provide workers’ compensation coverage or failure to qualify as a self-insurer
shall be paid into and become a part of the uninsured employers fund. All other
penalties collected by the department shall be paid into and become a part of
the second injury fund.

(¢) The commissioner, commissioner’s designee, or an agency member ap-
pointed by the commissioner, may assess the penalties authorized by this
chapter, upon providing notice and an opportunity for a hearing to an
employer, an employee, an insurer, or a self-insured pool or trust. If a hearing
is requested, the commissioner, commissioner’s designee, or an agency member
appointed by the commissioner shall have the authority to hear the matter as
a contested case, and the authority to hear the administrative appeal of an
agency decision, relating to the assessment of the penalties authorized by this
chapter. When a hearing or review of an agency decision is requested, the
requesting party shall have the burden of proving, by a preponderance of the
evidence, that the penalized party was either not subject to this chapter, or
that the penalties assessed pursuant to this chapter should not have been
assessed.

50-6-118. Penalties. [Effective on July 1, 2014. See the version effective
until July 1, 2014.]

(a) The division of workers’ compensation shall, by rule promulgated pursu-
ant to the Uniform Administrative Procedures Act, compiled in title 4, chapter
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5, establish and collect penalties for the following:

(1) Failure of a covered employer to provide workers’ compensation cover-
age or qualify as a self-insurer;

(2) Late filing of accident reports;

(3) Bad faith denial of claims;

(4) Late filing of notice of denial of claim;

(5) [Deleted by 2013 amendment, effective July 1, 2014.]

(6) [Deleted by 2013 amendment, effective July 1, 2014.]

(7) [Deleted by 2013 amendment, effective July 1, 2014.]

(8) Failure of any party to appear or to mediate in good faith at any
alternative dispute resolution proceeding;

(9) Failure of any party to comply, within the designated timeframe, with
any order or judgment issued by a workers’ compensation judge;

(10) Performance of any enumerated action provided in § 29-9-102 in
relation to any proceedings in the court of workers’ compensation claims;

(11) Failure of any employer to timely provide medical treatment made
reasonably necessary by the accident and recommended by the authorized
treating physician or operating physician;

(12) Failure of an employer to timely provide a panel of physicians that
meets the statutory requirements of this chapter;

(13) Wrongful failure of an employer to pay an employee’s claim for
temporary total disability payments;

(14) Wrongful failure to satisfy the terms of an approved settlement; and

(15) Refusal to cooperate with the services provided by an ombudsman;

(b) All penalties collected by the department from an employer for failure to
provide workers’ compensation coverage or failure to qualify as a self-insurer
shall be paid into and become a part of the uninsured employers fund. All other
penalties collected by the department shall be paid into and become a part of the
second injury fund.

(¢) The division of workers’ compensation may assess the penalties autho-
rized by this chapter, upon providing notice and an opportunity for a hearing to
an employer, an employee, an insurer, or a self-insured pool or trust. If a hearing
is requested, the commissioner, commissioner’s designee, or an agency member
appointed by the commissioner shall have the authority to hear the matter as a
contested case, and the authority to hear the administrative appeal of an agency
decision, relating to the assessment of the penalties authorized by this chapter.
When a hearing or review of an agency decision is requested, the requesting
party shall have the burden of proving, by a preponderance of the evidence, that
the penalized party was either not subject to this chapter, or that the penalties
assessed pursuant to this chapter should not have been assessed. Any party
assessed a penalty pursuant to this section shall have the right to appeal the
penalty assessed by the division and affirmed by the commissioner, the commis-
sioner’s designee or an agency member in the manner provided in this
subsection, pursuant to the Uniform Administrative Procedures Act, compiled
in title 4, chapter 5.

(d) If an employee receives a settlement, judgment or decree under this
chapter that includes the payment of medical expenses and the employer or
workers’ compensation carrier wrongfully fails to reimburse an employee for
any medical expenses actually paid by the employee within sixty (60) days of the
settlement, judgment or decree, or fails to provide reasonable and necessary
medical expenses and treatment, including failure to reimburse for reasonable
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and necessary medical expenses, in bad faith after receiving reasonable notice
of their obligation to provide the medical treatment, the employer or- workers’
compensation carrier shall be liable, in the discretion of the court, to pay the
employee, in addition to the amount due for medical expenses paid, a sum not
exceeding twenty-five percent (25%) of the expenses; provided, that it is made to
appear to the court that the refusal to pay the claim was not in good faith and
that the failure to pay inflicted additional expense, loss or injury upon the
employee.

50-6-121. Advisory council on workers’ compensation. [Effective until

July 1, 2014. See the version effective on July 1, 2014.]

(a)(1) There is created an advisory council on workers’ compensation. There
shall be seven (7) voting members of the council, with three (3) representing
employers, three (3) representing employees, and one (1) member who shall
serve as the chair and who shall be the state treasurer or the state
treasurer’s designee. There shall be ten (10) nonvoting members of the
council. All members shall have a demonstrable working knowledge of the
workers’ compensation system.

(A) The chair shall preside at meetings of the council and, in consulta-
tion with the voting members of the council, shall supervise the work of
the staff of the council. The council shall meet at the call of the chair or at
the written call of four (4) voting members of the council which written call
shall be delivered to the chair. The chair may vote only on matters related
to the administration of the council or the council’s research. The chair is
not permitted to vote on any matter that constitutes the making of a policy
recommendation to the governor or to the general assembly.

(B) The speaker of the house of representatives, the speaker of the
senate and the governor shall each appoint one (1) employer and one (1)
employee representative to the council, who shall be voting members.
Representatives, officers and employees from labor organizations or busi-
ness trade organizations are eligible for appointment. In making the
appointments of the employer representatives, the appointing authorities
shall strive to ensure a balance of a commercially insured employer,
self-insured employer or an employer who operates a small business. At
least one (1) employee representative shall be from organized labor. Proxy
voting is prohibited by voting members of the council; provided, however,
that in instances where a voting member will be absent from a vote of the
council, the member’s appointing authority is authorized to appoint an
alternate or designee for the vote or votes.

(C) Voting members shall serve four-year terms and the terms shall be
staggered so that the terms of only three (3) voting members shall
terminate at the same time. The terms of the voting members who are
serving as of June 30, 2003, shall be amended as follows: those members
whose terms are scheduled to expire in 2004 shall expire on June 30, 2004,
and the successors shall serve a four-year term to begin on July 1, 2004,
and to end on June 30, 2008, and those members whose terms are
scheduled to expire in 2006 shall expire on June 30, 2006, and the
successors shall serve a four-year term to begin on July 1, 2006, and to
expire on June 30, 2010. Thereafter, all four-year terms shall begin on July
1 and terminate on June 30, four (4) years thereafter.
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(D)(i) The governor shall also appoint ten (10) nonvoting members of
the council as follows: one (1) to represent local governments, one (1) to
represent insurance companies, five (5) to represent health care provid-
ers and three (3) attorneys. The nonvoting local government represen-
tative may be appointed from lists of qualified persons submitted by
interested municipal and county organizations including, but not lim-
ited to, the Tennessee Municipal League and the Tennessee County
Services Association. The nonvoting insurance company representative
may be appointed from lists of qualified persons submitted by interested
insurance organizations including, but not limited to, the Alliance of
American Insurers and the American Insurance Association. One (1)
nonvoting healthcare provider representative may be appointed from
lists of qualified persons submitted by interested medical organizations
including, but not limited to, the Tennessee Medical Association and one
(1) nonvoting healthcare provider representative may be appointed from
lists of qualified persons submitted by interested hospital organizations
including, but not limited to, the Tennessee Hospital Association. One
(1) nonvoting health care provider representative shall be a chiropractor
who is licensed in this state, one (1) nonvoting health care provider
representative shall be a physical therapist who is licensed in this state,
and one (1) nonvoting health care provider representative shall be an
occupational therapist who is licensed in this state, and these members
shall not receive reimbursement for travel expenses. The nonvoting
attorney members shall be appointed as follows: one (1) who shall
primarily represent injured workers’ compensation claimants, who may
be appointed from lists of qualified persons submitted by interested
justice organizations including, but not limited to, the Tennessee Asso-
ciation for Justice; one (1) who shall primarily represent employers or
workers’ compensation insurers, who may be appointed from lists of
qualified persons submitted by interested defense lawyer organizations
including, but not limited to, the Tennessee Defense Lawyers Associa-
tion; and one (1) who may be appointed from lists of qualified persons
submitted by interested legal organizations including, but not limited to
the Tennessee Bar Association.

(i1) The appointing authorities shall consult with interested groups
including, but not limited to, the organizations listed in subdivision
(a)(D)(1) to determine qualified persons to fill positions on the council.
(E) The nonvoting members shall be appointed to four-year terms that

shall begin on July 1 and terminate on June 30, four (4) years thereafter.
(F) The chair of the commerce and labor committee of the senate, the

chair of the consumer and human resources committee of the house of

representatives, the commissioner of labor and workforce development

and the commissioner of commerce and insurance, or their designees, shall

be ex officio, nonvoting members of the council.

(2) Each voting and nonvoting member of the advisory council on workers’

compensation shall, upon the expiration of the member’s term, be eligible for
reappointment and shall serve until a successor is appointed. In the event a
member resigns or becomes ineligible for service during the member’s term,

a

successor shall be appointed by the appropriate appointing authority to

serve the remainder of the term.

(3) No employer shall discriminate in any manner against an employee

who serves on the advisory council because of the employee’s service.
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Employees who serve on the advisory council shall not be denied any benefit
from their employer because of the employee’s service. Travel expenses of the
employee representatives on the council shall be reimbursed pursuant to
subsection (b); however, employers may choose to pay the travel expenses of
their employees’ service on the advisory council according to their own
policies.

(b)(1) Notwithstanding the provisions of § 3-6-304 or any other law to the
contrary, and in addition to all other requirements for membership on the
council:

(A) Any person registered as a lobbyist pursuant to the registration
requirements of title 3, chapter 6 who is subsequently appointed or
otherwise named as a member of the council shall terminate all employ-
ment and business association as a lobbyist with any entity whose
business endeavors or professional activities are regulated by the council,
prior to serving as a member of the council. The provisions of this
subdivision (b)(1)(A) shall apply to all persons appointed or otherwise
named to the council after July 1, 2010;

(B) No person who is a member of the council shall be permitted to
register or otherwise serve as a lobbyist pursuant to title 3, chapter 6 for
any entity whose business endeavors or professional activities are regu-
lated by the council during such person’s period of service as a member of
the council. The provisions of this subdivision (b)(1)(B) shall apply to all
persons appointed or otherwise named to the council after July 1, 2010,
and to all persons serving on the council on such date who are not
registered as lobbyists; and

(C) No person who serves as a member of the council shall be employed
as a lobbyist by any entity whose business endeavors or professional
activities are regulated by the council for one (1) year following the date
such person’s service on the council ends. The provisions of this subdivi-
sion (b)(1)(C) shall apply to persons serving on the council as of July 1,
2010, and to persons appointed to the council subsequent to such date.
(2) A person who violates the provisions of this subsection (b) shall be

subject to the penalties prescribed in title 3, chapter 6.

(38) The bureau of ethics and campaign finance is authorized to promul-
gate rules and regulations to effectuate the purposes of this subsection (b).
All such rules and regulations shall be promulgated in accordance with the
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, and
in accordance with the procedure for initiating and proposing rules by the
ethics commission to the bureau of ethics and campaign finance as pre-
scribed in § 4-55-103.

(¢) In addition to all other requirements for membership on the council, all

persons appointed or otherwise named to serve as members of the council after
July 1, 2010, shall be residents of this state.

(d) Members of the council shall not be paid but may be reimbursed for

travel expenses. All reimbursement for travel expenses shall be in accordance
with the comprehensive travel regulations promulgated by the department of
finance and administration and approved by the attorney general and reporter.

(e) The council shall meet at least twice each year. It shall annually review

workers’ compensation in the state and shall issue a report of its findings and
conclusions on or before July 1 of each year. The annual report shall be sent to
the governor, the speakers of the house of representatives and the senate, the
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chair and vice-chair of the special joint committee on workers’ compensation,
the commissioner of labor and workforce development, the commissioner of
commerce and insurance and the clerks of the house of representatives and
senate. Notice of the publication of the annual report and all other reports
published by the council shall be provided to all members of the general
assembly pursuant to § 3-1-114.

(f) In performing its responsibilities, the council’s role shall be strictly
advisory, but it may:

(1) Make recommendations to the governor, the general assembly, the
special joint committee on workers’ compensation, the standing committees
of each house that review the status of the workers’ compensation system,
the commissioner of labor and workforce development and the commissioner
of commerce and insurance relating to the promulgation or adoption of
legislation or rules;

(2) Make recommendations to the commissioner of labor and workforce
development and the commissioner of commerce and insurance regarding
the method and form of statistical data collections; and

(8) Monitor the performance of the workers’ compensation system in the
implementation of legislative directives.

(g) The chair, in consultation with the voting members of the council, is
authorized to retain staff and professional assistance, such as consultants and
actuaries, as the chairman shall deem necessary for the work of the council,
subject to budgetary approval in the general appropriations act. For adminis-
trative purposes, the council shall be attached to the department of treasury
for all administrative matters relating to receipts, disbursements, expense
accounts, budget, audit and other related items. The state treasurer shall have
administrative and supervisory control over the staff assigned to assist the
council. Employees of the council shall not have the status of preferred service
employees pursuant to title 8. The autonomy of the council and its authority
are not affected by this subsection (g).

(h) The council may develop evaluations, statistical reports and other
information from which the general assembly may evaluate the impact of the
legislative changes to workers’ compensation law, including, but not limited to,
the Reform Act of 2004 and subsequent statutory changes to the Workers’
Compensation Law.

(i) The advisory council shall issue an annual report that includes a
summary of significant supreme court decisions relating to workers’ compen-
sation, including an explanation of their impact on existing policy. The report
shall be due on or before January 15 of each year and shall include, to the
extent possible, the decisions that were issued during the preceding calendar
year. This annual report shall be sent to the governor, the speaker of the house
of representatives, the speaker of the senate, the chair of the consumer and
human resources committee of the house of representatives, the chair of the
commerce and labor committee of the senate, and the chair and co-chair of the
special joint committee on workers’ compensation. Notice of the publication of
the report shall be provided to all members of the general assembly pursuant
to § 3-1-114.

(j) The advisory council on workers’ compensation shall, within ten (10)
business days of each meeting it conducts, provide a summary of the meeting
and a report of all actions taken and all actions recommended to be taken to
each member of the consumer and human resources committee of the house of
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representatives and the commerce and labor committee of the senate.

(k) Whenever any bill is introduced in the general assembly proposing to
amend this chapter or to make any change in workers’ compensation law, or to
make any change in the law that may have a financial or other substantive
impact on the administration of workers’ compensation law, the standing
committee to which the bill is referred may refer the bill to the council. The
council’s review of bills relating to workers’ compensation should include, but
not be limited to, bills that propose to amend chapters 3, 6, 7, and 9 of this title,
and title 56, chapters 5 and 47. All bills referred to the council shall be reported
back to the standing committee to which they were assigned as quickly as
reasonably possible. Notwithstanding the absence of a report from the council,
the standing committee is free to consider the bill at any time. The chair
making the referral shall immediately notify the prime sponsors of the referral
and the council shall not review and comment on the proposed legislation until
the prime sponsors have been notified. The comments of the council shall
describe the potential effects of the proposed legislation on the workers’
compensation system and its operations and any other information or sugges-
tions that the council may think helpful to the sponsors, the standing
committees or the general assembly. The comments of the council may include
recommendations for or against passage of the proposed legislation. Other
than reporting the recommendations for or against passage of proposed
legislation and responding to any questions that the legislators may have, no
staff of the advisory council shall lobby or advocate for or against passage of
proposed legislation.

() The council shall study and report on the occupational health and safety
of employment in Tennessee and make recommendations for safe employment
education and training and promote the development of employer-sponsored
health and safety programs.

50-6-121. Advisory council on workers’ compensation. [Effective on
July 1, 2014. See the version effective until July 1, 2014.]

(a)(1) There is created an advisory council on workers’ compensation. There
shall be seven (7) voting members of the council, with three (3) representing
employers, three (3) representing employees, and one (1) member who shall
serve as the chair and who shall be the state treasurer or the state treasurer’s
designee. There shall be ten (10) nonvoting members of the council. All
members shall have a demonstrable working knowledge of the workers’
compensation system.

(A) The chair shall preside at meetings of the council and, in consulta-
tion with the voting members of the council, shall supervise the work of the
staff of the council. The council shall meet at the call of the chair or at the
written call of four (4) voting members of the council which written call
shall be delivered to the chair. The chair may vote only on matters related
to the administration of the council or the council’s research. The chair is
not permitted to vote on any matter that constitutes the making of a policy
recommendation to the governor or to the general assembly.

(B) The speaker of the house of representatives, the speaker of the senate
and the governor shall each appoint one (1) employer and one (1) employee
representative to the council, who shall be voting members. Representa-
tives, officers and employees from labor organizations or business trade



Page: 166 Date: 11/18/13 Time: 1:34:38
Path: @psc3912/nep_usa_pri/XPRIMARY/STATUTES/TN_IS/ep_PRIMARYtn_statutes_codebillv2

166

organizations are eligible for appointment. In making the appointments of
the employer representatives, the appointing authorities shall strive to
ensure a balance of a commercially insured employer, self-insured employer
or an employer who operates a small business. At least one (1) employee
representative shall be from organized labor. Proxy voting is prohibited by
voting members of the council; provided, however, that in instances where
a voting member will be absent from a vote of the council, the member’s
appointing authority is authorized to appoint an alternate or designee for
the vote or votes.

(C) Voting members shall serve four-year terms and the terms shall be
staggered so that the terms of only three (3) voting members shall terminate
at the same time. All four-year terms shall begin on July 1 and terminate
on June 30, four (4) years thereafter.

(D)(i) The governor shall also appoint ten (10) nonvoting members of the
council as follows: one (1) to represent local governments, one (1) to
represent insurance companies, five (5) to represent health care providers
and three (3) attorneys. The nonvoting local government representative
may be appointed from lists of qualified persons submitted by interested
municipal and county organizations including, but not limited to, the
Tennessee Municipal League and the Tennessee County Services Asso-
ciation. The nonvoting insurance company representative may be ap-
pointed from lists of qualified persons submitted by interested insurance
organizations including, but not limited to, the Alliance of American
Insurers and the American Insurance Association. One (1) nonvoting
healthcare provider representative may be appointed from lists of quali-
fied persons submitted by interested medical organizations including,
but not limited to, the Tennessee Medical Association and one (1)
nonvoting healthcare provider representative may be appointed from
lists of qualified persons submitted by interested hospital organizations
including, but not limited to, the Tennessee Hospital Association. One (1)
nonvoting health care provider representative shall be a chiropractor
who is licensed in this state, one (1) nonvoting health care provider
representative shall be a physical therapist who is licensed in this state,
and one (1) nonvoting health care provider representative shall be an
occupational therapist who is licensed in this state, and these members
shall not receive reimbursement for travel expenses. The nonvoting
attorney members shall be appointed as follows: one (1) who shall
primarily represent injured workers’ compensation claimants, who may
be appointed from lists of qualified persons submitted by interested
Justice organizations including, but not limited to, the Tennessee Asso-
ciation for Justice; one (1) who shall primarily represent employers or
workers’ compensation insurers, who may be appointed from lists of
qualified persons submitted by interested defense lawyer organizations
including, but not limited to, the Tennessee Defense Lawyers Association;
and one (1) who may be appointed from lists of qualified persons
submitted by interested legal organizations including, but not limited to
the Tennessee Bar Association.

(it) The appointing authorities shall consult with interested groups
including, but not limited to, the organizations listed in subdivision
(@)(D)(i) to determine qualified persons to fill positions on the council.
(E) The nonvoting members shall be appointed to four-year terms that
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shall begin on July 1 and terminate on June 30, four (4) years thereafter.

(F) The chair of the commerce and labor committee of the senate, the
chair of the consumer and human resources committee of the house of
representatives, the administrator of the division of workers’ compensation
and the commissioner of commerce and insurance, or their designees, shall
be ex officio, nonvoting members of the council.

(2) Each voting and nonvoting member of the advisory council on workers’
compensation shall, upon the expiration of the member’s term, be eligible for
reappointment and shall serve until a successor is appointed. In the event a
member resigns or becomes ineligible for service during the member’s term, a
successor shall be appointed by the appropriate appointing authority to serve
the remainder of the term.

(3) No employer shall discriminate in any manner against an employee
who serves on the advisory council because of the employee’s service. Employ-
ees who serve on the advisory council shall not be denied any benefit from
their employer because of the employee’s service. Travel expenses of the
employee representatives on the council shall be reimbursed pursuant to
subsection (b); however, employers may choose to pay the travel expenses of
their employees’ service on the advisory council according to their own
policies.

(b)(1) Notwithstanding the provisions of § 3-6-304 or any other law to the
contrary, and in addition to all other requirements for membership on the
council:

(A) Any person registered as a lobbyist pursuant to the registration
requirements of title 3, chapter 6 who is subsequently appointed or
otherwise named as a member of the council shall terminate all employ-
ment and business association as a lobbyist with any entity whose business
endeavors or professional activities are regulated by the council, prior to
serving as a member of the council. The provisions of this subdivision
(b)(1)(A) shall apply to all persons appointed or otherwise named to the
council after July 1, 2010;

(B) No person who is a member of the council shall be permitted to
register or otherwise serve as a lobbyist pursuant to title 3, chapter 6 for any
entity whose business endeavors or professional activities are regulated by
the council during such person’s period of service as a member of the
council. The provisions of this subdivision (b)(1)(B) shall apply to all
persons appointed or otherwise named to the council after July 1, 2010, and
to all persons serving on the council on such date who are not registered as
lobbyists; and

(C) No person who serves as a member of the council shall be employed
as a lobbyist by any entity whose business endeavors or professional
activities are regulated by the council for one (1) year following the date
such person’s service on the council ends. The provisions of this subdivision
(b)(1(C) shall apply to persons serving on the council as of July 1, 2010,
and to persons appointed to the council subsequent to such date.

(2) A person who violates the provisions of this subsection (b) shall be
subject to the penalties prescribed in title 3, chapter 6.

(3) The bureau of ethics and campaign finance is authorized to promulgate
rules and regulations to effectuate the purposes of this subsection (b). All such
rules and regulations shall be promulgated in accordance with the Uniform
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Administrative Procedures Act, compiled in title 4, chapter 5, and in
accordance with the procedure for initiating and proposing rules by the ethics
commission to the bureau of ethics and campaign finance as prescribed in

§ 4-55-103.

(¢) In addition to all other requirements for membership on the council, all
persons appointed or otherwise named to serve as members of the council after
July 1, 2010, shall be residents of this state.

(d) Members of the council shall not be paid but may be reimbursed for travel
expenses. All reimbursement for travel expenses shall be in accordance with the
comprehensive travel regulations promulgated by the department of finance
and administration and approved by the attorney general and reporter.

(e) The council shall meet at least twice each year. It shall annually review
workers’ compensation in the state and shall issue a report of its findings and
conclusions on or before July 1 of each year. The annual report shall be sent to
the governor, the speakers of the house of representatives and the senate, the
chair and vice-chair of the special joint committee on workers’ compensation,
the administrator of the division of workers’ compensation, the commissioner of
commerce and insurance and the clerks of the house of representatives and
senate. Notice of the publication of the annual report and all other reports
published by the council shall be provided to all members of the general
assembly pursuant to § 3-1-114.

() In performing its responsibilities, the council’s role shall be strictly
advisory, but it may:

(1) Make recommendations to the governor, the general assembly, the
special joint committee on workers’ compensation, the standing committees of
each house that review the status of the workers’ compensation system, the
administrator of the division of workers’ compensation and the commissioner
of commerce and insurance relating to the promulgation or adoption of
legislation or rules;

(2) Make recommendations to the administrator of the division of workers’
compensation and the commissioner of commerce and insurance regarding
the method and form of statistical data collections; and

(3) Monitor the performance of the workers’ compensation system in the
implementation of legislative directives.

(g) The chair, in consultation with the voting members of the council, is
authorized to retain staff and professional assistance, such as consultants and
actuaries, as the chairman shall deem necessary for the work of the council,
subject to budgetary approval in the general appropriations act. For adminis-
trative purposes, the council shall be attached to the department of treasury for
all administrative matters relating to receipts, disbursements, expense ac-
counts, budget, audit and other related items. The state treasurer shall have
administrative and supervisory control over the staff assigned to assist the
council. Employees of the council shall not have the status of preferred service
employees pursuant to title 8. The autonomy of the council and its authority are
not affected by this subsection (g).

(h) The council may develop evaluations, statistical reports and other infor-
mation from which the general assembly may evaluate the impact of the
legislative changes to workers’ compensation law, including, but not limited to,
the Reform Act of 2004 and subsequent statutory changes to the Workers’
Compensation Law.

(i) The advisory council shall issue an annual report that includes a
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summary of significant supreme court decisions relating to workers’ compensa-
tion, including an explanation of their impact on existing policy. The report
shall be due on or before January 15 of each year and shall include, to the extent
possible, the decisions that were issued during the preceding calendar year. This
annual report shall be sent to the governor, the speaker of the house of
representatives, the speaker of the senate, the chair of the consumer and human
resources committee of the house of representatives, the chair of the commerce
and labor committee of the senate, and the chair and co-chair of the special joint
committee on workers’ compensation. Notice of the publication of the report
shall be provided to all members of the general assembly pursuantto § 3-1-114.

(j) The advisory council on workers’ compensation shall, within ten (10)
business days of each meeting it conducts, provide a summary of the meeting
and a report of all actions taken and all actions recommended to be taken to
each member of the consumer and human resources committee of the house of
representatives and the commerce and labor committee of the senate.

(k) Whenever any bill is introduced in the general assembly proposing to
amend this chapter or to make any change in workers’ compensation law, or to
make any change in the law that may have a financial or other substantive
impact on the administration of workers’ compensation law, the standing
committee to which the bill is referred may refer the bill to the council. The
council’s review of bills relating to workers’ compensation should include, but
not be limited to, bills that propose to amend chapters 3, 6, 7, and 9 of this title,
and title 56, chapters 5 and 47. All bills referred to the council shall be reported
back to the standing committee to which they were assigned as quickly as
reasonably possible. Notwithstanding the absence of a report from the council,
the standing committee is free to consider the bill at any time. The chair making
the referral shall immediately notify the prime sponsors of the referral and the
council shall not review and comment on the proposed legislation until the
prime sponsors have been notified. The comments of the council shall describe
the potential effects of the proposed legislation on the workers’ compensation
system and its operations and any other information or suggestions that the
council may think helpful to the sponsors, the standing committees or the
general assembly. The comments of the council may include recommendations
for or against passage of the proposed legislation. Other than reporting the
recommendations for or against passage of proposed legislation and responding
to any questions that the legislators may have, no staff of the advisory council
shall lobby or advocate for or against passage of proposed legislation.

(1) The council shall study and report on the occupational health and safety
of employment in Tennessee and make recommendations for safe employment
education and training and promote the development of employer-sponsored
health and safety programs.

50-6-122. Case management and utilization review — Use of HMOs
and PPOs — Legislative intent — Claims by health care
providers — Collection agencies — Reports to credit bu-
reau. [Effective until July 1, 2014. See the version effective
on July 1, 2014.]

(a)(1) It is the intent of the general assembly that quality medical care
services shall be available to injured and disabled employees. It is also the
legislative intent to control increasing medical costs in workers’ compensa-
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tion matters by establishing cost control mechanisms to ensure cost-effective
delivery of medical care services by employing a program of medical case
management and a program to review the utilization and quality of medical
care services.

(2) In order to assure that in workers’ compensation cases quality medical
care is rendered and to control medical care costs, an employer is authorized
to use, but is not required to use, health maintenance organizations (HMOs)
and preferred provider organizations (PPOs). An HMO or PPO may contract
with medical care providers as permitted by law. The contracts are autho-
rized to use, but are not limited to the use of, the following managed care
methodologies:

(A) Medical bill review;

(B) Establishment of medical practice guidelines;
(C) Case management, subject to § 50-6-123;

(D) Utilization review, subject to § 50-6-124; and
(E) Peer review programs.

(38) Section 50-6-204(a)(4), relative to medical care, shall apply to any
managed care methodology employed pursuant to this section. For the
purposes of § 50-6-204(a)(4), physicians and surgeons in the same HMO or
PPO are considered to be associated in practice together if they share a
common employer for purposes of their clinical practice, or are associated
together in a group practice.

(b) A health care provider shall not pursue a private claim against a

workers’ compensation claimant for all or part of the costs of health care
services provided to the claimant by the provider unless:

(1) The injury is finally adjudicated not to be compensable under this
chapter;

(2) The physician or surgeon, as provided in § 50-6-204, who was not
authorized by the employer at the time the services were rendered, knew
that the physician or surgeon was not an authorized physician or surgeon; or

(3) The employee knew that the physician or surgeon was not an autho-
rized physician or surgeon; provided, that subdivision (b)(2) and this
subdivision (b)(3) do not apply to emergency care.

(c) A health care provider shall not employ a collection agency or make a

report to a credit bureau concerning a private claim against an employer for all
or part of the costs of medical care provided to an employee that are not paid
by the employer’s workers’ compensation insurer without having first ex-
hausted all administrative remedies as provided by § 50-6-226(a)(4). The
medical director may include the insurer in the administrative process.

50-6-122. Case management and utilization review — Use of HMOs

and PPOs — Legislative intent — Claims by health care
providers — Collection agencies — Reports to credit bu-
reau. [Effective on July 1, 2014. See the version effective
until July 1, 2014.]

(a)(1) It is the intent of the general assembly that quality medical care
services shall be available to injured and disabled employees. It is also the
legislative intent to control increasing medical costs in workers’ compensation
matters by establishing cost control mechanisms to ensure cost-effective
delivery of medical care services by employing a program of medical case
management and a program to review the utilization and quality of medical
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care services.

(2) In order to assure that in workers’ compensation cases quality medical
care is rendered and to control medical care costs, an employer is authorized
to use, but is not required to use, health maintenance organizations (HMOs)
and preferred provider organizations (PPOs). An HMO or PPO may contract
with medical care providers as permitted by law. The contracts are autho-
rized to use, but are not limited to the use of, the following managed care
methodologies:

(A) Medical bill review;

(B) Establishment of medical practice guidelines;
(C) Case management, subject to § 50-6-123;

(D) Utilization review, subject to § 50-6-124; and
(E) Peer review programs.

(3) Section 50-6-204(a)(3), relative to medical care, shall apply to any
managed care methodology employed pursuant to this section. For the
purposes of § 50-6-204(a)(3), physicians and surgeons in the same HMO or
PPO are considered to be associated in practice together if they share a
common employer for purposes of their clinical practice, or are associated
together in a group practice.

(b) A health care provider shall not pursue a private claim against a workers’
compensation claimant for all or part of the costs of health care services
provided to the claimant by the provider unless:

(1) The injury is finally adjudicated not to be compensable under this
chapter;

(2) The physician or surgeon, as provided in § 50-6-204, who was not
authorized by the employer at the time the services were rendered, knew that
the physician or surgeon was not an authorized physician or surgeon; or

(3) The employee knew that the physician or surgeon was not an autho-
rized physician or surgeon; provided, that subdivision (b)(2) and this
subdivision (b)(3) do not apply to emergency care.

(¢) [Deleted by 2013 amendment, effective July 1, 2014.]

50-6-123. Case management system for coordinating medical care
services. [Effective until July 1, 2014. See the version
effective on July 1, 2014.]

(a) The commissioner shall establish, pursuant to the commissioner’s rule
and regulation-making authority, a system of case management for coordinat-
ing the medical care services provided to employees claiming benefits under
this chapter.

(b) Employers may, at their own expense, utilize case management, and, if
utilized, the employee shall cooperate with the case management. Case
management shall include, but not be limited to:

(1) Developing a treatment plan to provide appropriate medical care
services to an injured or disabled employee;

(2) Systematically monitoring the treatment rendered and the medical
progress of the injured or disabled employee;

(38) Assessing whether alternate medical care services are appropriate
and delivered in a cost-effective manner based on acceptable medical
standards;

(4) Ensuring that the injured or disabled employee is following the
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prescribed medical care plan; and
(5) Formulating a plan for return to work with due regard for the
employee’s recovery and restrictions and limitations, if any.

(¢) The commissioner may contract with an independent organization, not
owned by or affiliated with any carrier authorized to write workers’ compen-
sation insurance in the state, to assist with the administration of this section.

(d) Nothing in this section shall prevent an employer from establishing its
own program of case management that meets the guidelines promulgated by
the commissioner in rules and regulations.

(e) Medical care, treatment, therapy or services provided at the employee’s
residence pursuant to this chapter, shall not be considered home health
services as defined in § 68-11-201 when provided pursuant to direction of the
employee’s attending physician in the following specific circumstances only:

(1) By a licensed health care provider who routinely provides services to
employees at the place of employment, if the services rendered by the
provider at the employee’s residence are of the same type rendered by the
provider at the place of employment; or

(2) By a licensed physical therapist, occupational therapist or speech
therapist practicing independently of a home health agency, when the
employee’s attending physician determines that it is in the best interest of
the employee to be treated by the independent therapist because of the
therapist’s expertise in workplace injuries.

50-6-123. Case management system for coordinating medical care
services. [Effective on July 1, 2014. See the version effec-
tive until July 1, 2014.]

(a) The administrator shall establish, pursuant to the administrator’s rule
and regulation-making authority, a system of case management for coordinat-
ing the medical care services provided to employees claiming benefits under this
chapter.

(b) Employers may, at their own expense, utilize case management, and, if
utilized, the employee shall cooperate with the case management. Case man-
agement shall include, but not be limited to:

(1) Developing a treatment plan to provide appropriate medical care
services to an injured or disabled employee;

(2) Systematically monitoring the treatment rendered and the medical
progress of the injured or disabled employee;

(3) Assessing whether alternate medical care services are appropriate and
delivered in a cost-effective manner based on acceptable medical standards;

(4) Ensuring that the injured or disabled employee is following the
prescribed medical care plan; and

(5) Formulating a plan for return to work with due regard for the
employee’s recovery and restrictions and limitations, if any.

(¢) The administrator may contract with an independent organization, not
owned by or affiliated with any carrier authorized to write workers’ compensa-
tion insurance in the state, to assist with the administration of this section.

(d) Nothing in this section shall prevent an employer from establishing its
own program of case management that meets the guidelines promulgated by the
administrator in rules and regulations.

(e) Medical care, treatment, therapy or services provided at the employee’s
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residence pursuant to this chapter, shall not be considered home health services
as defined in § 68-11-201 when provided pursuant to direction of the employee’s
attending physician in the following specific circumstances only:

(1) By a licensed health care provider who routinely provides services to
employees at the place of employment, if the services rendered by the provider
at the employee’s residence are of the same type rendered by the provider at
the place of employment; or

(2) By a licensed physical therapist, occupational therapist or speech
therapist practicing independently of a home health agency, when the
employee’s attending physician determines that it is in the best interest of the
employee to be treated by the independent therapist because of the therapist’s
expertise in workplace injuries.

50-6-124. Utilization review system — Pre-admission review — Penal-
ties for rendering excessive or inappropriate services —
Chiropractic and physical therapy services — Legislative
intent. [Effective until July 1, 2014. See the version effec-
tive on July 1, 2014.]

(a) The commissioner of labor and workforce development shall establish a
system of utilization review of selected outpatient and inpatient health care
providers to employees claiming benefits under this chapter, by providers
qualified pursuant to law or the utilization review accreditation commission.

(b) The commissioner shall also establish a system of pre-admission review
of all hospital admissions, except for emergency services; however, utilization
review pursuant to subsection (a) and this subsection (b) shall begin within one
(1) working day of all emergency hospital admissions.

(¢) Pursuant to the commissioner’s established system of utilization review,
the commissioner may contract with an independent utilization review orga-
nization, not owned by or affiliated with any carrier authorized to write
workers’ compensation insurance in the state, to provide utilization review,
including peer review.

(d) Nothing in this section shall prevent an employer from electing to
provide utilization review; however, if the employee, provider or any other
party not contractually bound to the employer’s utilization review program
disagrees with that employer’s utilization review, then that employee, provider
or other party shall have recourse to the commissioner’s utilization review
program, as provided for in this section.

(e) Pursuant to the utilization review conducted by the commissioner,
including providing an opportunity for a hearing, any health care provider who
is found by the commissioner to have rendered excessive or inappropriate
services may be subject to:

(1) Aforfeiture of the right to payment for those services that are found to
be excessive or inappropriate;

(2) A civil penalty of not less than one hundred dollars ($100) nor more
than one thousand dollars ($1,000); or

(3) A temporary or permanent suspension of the right to provide medical
care services for workers’ compensation claims if the health care provider
has established a pattern of violations.

(f) It is the intent of the general assembly to ensure the availability of
quality medical care services for injured and disabled employees and to
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manage medical costs in workers’ compensation matters by eradicating pre-
scription drug abuse through the employment of the system established by
subsection (a) to review any healthcare provider prescribing one (1) or more
Schedule IT, ITI, or IV controlled substances for pain management to an injured
or disabled employee for a period of time exceeding ninety (90) days from the
initial prescription of such controlled substances.

50-6-124. Utilization review system — Pre-admission review — Penal-
ties for rendering excessive or inappropriate services —
Chiropractic and physical therapy services — Legislative
intent. [Effective on July 1, 2014. See the version effective
until July 1, 2014.]

(a) The administrator of the division of workers’ compensation shall estab-
lish a system of utilization review of selected outpatient and inpatient health
care providers to employees claiming benefits under this chapter, by providers
qualified pursuant to law or the utilization review accreditation commission.

(b) The administrator shall also establish a system of pre-admission review
of all hospital admissions, except for emergency services; however, utilization
review pursuant to subsection (a) and this subsection (b) shall begin within one
(1) working day of all emergency hospital admissions.

(¢) Pursuant to the administrator’s established system of utilization review,
the administrator may contract with an independent utilization review orga-
nization, not owned by or affiliated with any carrier authorized to write
workers’ compensation insurance in the state, to provide utilization review,
including peer review.

(d) Nothing in this section shall prevent an employer from electing to provide
utilization review; however, if the employee, provider or any other party not
contractually bound to the employer’s utilization review program disagrees
with that employer’s utilization review, then that employee, provider or other
party shall have recourse to the administrator’s utilization review program, as
provided for in this section.

(e) Pursuant to the utilization review conducted by the administrator, includ-
ing providing an opportunity for a hearing, any health care provider who is
found by the administrator to have rendered excessive or inappropriate services
may be subject to:

(1) A forfeiture of the right to payment for those services that are found to
be excessive or inappropriate;

(2) A civil penalty of not less than one hundred dollars ($100) nor more
than one thousand dollars ($1,000); or

(3) A temporary or permanent suspension of the right to provide medical
care services for workers’ compensation claims if the health care provider has
established a pattern of violations.

() It is the intent of the general assembly to ensure the availability of quality
medical care services for injured and disabled employees and to manage
medical costs in workers’ compensation matters by eradicating prescription
drug abuse through the employment of the system established by subsection (a)
to review any healthcare provider prescribing one (1) or more Schedule II, I11,
or IV controlled substances for pain management to an injured or disabled
employee for a period of time exceeding ninety (90) days from the initial
prescription of such controlled substances.

(g) In consultation with the administrator’s medical advisory committee, the
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administrator shall, by rules to become effective on January 1, 2016, adopt
guidelines for the diagnosis and treatment of commonly occurring workers’
compensation injuries.

(h) Any treatment that explicitly follows the treatment guidelines adopted by
the administrator or is reasonably derived therefrom, including allowances for
specific adjustments to treatment, shall have a presumption of medical necessity
for utilization review purposes. This presumption shall be rebuttable only by
clear and convincing evidence that the treatment erroneously applies the
guidelines or that the treatment presents an unwarranted risk to the injured
worker.

(i) The administrator may assess a reasonable fee, not to exceed two hundred
fifty dollars ($250), for an appeal of any utilization review decision.

50-6-125. Medical care and cost containment committee. [Effective
until July 1, 2014. See the version effective on July 1, 2014.]

(a) The commissioner shall appoint a medical care and cost containment
committee. The committee shall approve regulations pursuant to § 50-6-
233(c)(7) before they become effective, assist the commissioner in their
implementation, and advise the commissioner, at the commissioner’s request,
on issues relating to medical care and cost containment in the workers’
compensation system.

(b)(1) The committee shall be composed of fifteen (15) voting members

appointed by the commissioner as follows:

(A) Three (3) members shall be physicians licensed to practice medicine
and surgery under title 63, chapter 6, and shall be appointed from a list of
nominees submitted by the Tennessee Medical Association;

(B) Two (2) members shall represent employers and shall be appointed
from a list of nominees submitted by the Tennessee Chamber of Commerce
and Industry;

(C) One (1) member shall represent employers and shall be appointed
from a list of nominees submitted by the Associated Builders and Con-
tractors, Inc.;

(D) Three (3) members shall represent employees and shall be ap-
pointed from a list of nominees submitted by the Tennessee AFL-CIO
State Labor Council;

(E) Three (3) members shall represent hospitals and shall be appointed
from a list of nominees submitted by the Tennessee Hospital Association;

(F) One (1) member shall be a pharmacist and shall be appointed from
a list submitted by the Tennessee Pharmacists Association;

(G) One (1) member shall represent the health insurance industry; and

(H) One (1) member shall be a chiropractor and shall be appointed from
a list of nominees submitted by the Tennessee Chiropractic Association.
(2) The medical director shall serve as a nonvoting ex officio member of

the committee.

(8) An organization that submits a list of nominees shall list at least three

(3) nominees for each of the committee positions for which it is requested to

submit nominations. If the commissioner finds a list of nominees unsatis-

factory, the commissioner shall return the list to the submitting organiza-
tion. The organization shall submit another list within thirty (30) days. This
process shall continue until the commissioner appoints a member. If an
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organization that is required to submit a list of nominees fails to do so within
thirty (30) days of a request for the list by the commissioner, then the
commissioner may appoint a member of the commissioner’s own choosing.
(4) In making appointments, the commissioner shall strive to achieve a
geographic balance and, in the case of the physician members of the
committee, shall assure to the extent possible that the membership of the
committee reflects the diversity of specialties involved in the medical
treatment and management of workers’ compensation claimants.

(¢) The members of the committee shall be appointed for terms of four (4)
years. Each member of the committee shall, upon the expiration of such
member’s term, be eligible for reappointment and shall serve until a successor
is appointed and qualified.

(d) Members of the committee shall serve without compensation but, when
engaged in the conduct of their official duties as members of the committee,
shall be entitled to reimbursement for travel expenses in accordance with
uniform regulations promulgated by the department of finance and adminis-
tration and approved by the attorney general and reporter.

50-6-125. Medical payment committee. [Effective on July 1, 2014. See
the version effective until July 1, 2014.]

(a)(1) The administrator shall appoint a medical payment committee. The
committee shall hear disputes on medical bill payments between providers
and insurers and advise the administrator on issues relating to the medical
fee schedule and medical care cost containment in the workers’ compensation
system. Upon hearing disputes on medical bill payments between providers
and insurers, the medical payment committee shall have authority to render

a decision on the merits of a dispute. If the medical payment committee

determines that a provider or insurer has acted in bad faith in refusing to

provide payment for a medical bill or refusing to provide reimbursement for
overpayment, the medical payment committee, upon a majority vote, shall
refer the malfeasant provider or insurer to the division for consideration of
assessment of a civil penalty of no more than one thousand dollars ($1,000)
per occurrence. Any provider or insurer aggrieved by the assessment of a
penalty under this subsection (a) shall have the right to seek review of the
penalty assessment in the manner provided by § 50-6-118(c).
(2) The committee shall be comprised of seven (7) voting members ap-
pointed by the administrator as follows:
(A) Three (3) members shall be representative of the medical provider
industry;
(B) Three (3) members shall be representative of the workers’ compensa-
tion insurance industry; and
(C) The medical director shall serve as the final member of the committee
but shall not cast a vote unless a vote taken by members results in a tie. In
that case, the medical director shall cast the deciding vote.

(b) In making appointments, the administrator shall strive to achieve a
geographic balance and, in the case of the physician members of the committee,
shall assure, to the extent possible, that the membership of the committee
reflects the diversity of specialties involved in the medical treatment and
management of workers’ compensation claimants.

(¢c) Members of the committee shall serve without compensation but, when
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engaged in the conduct of their official duties as members of the committee,
shall be entitled to reimbursement for travel expenses in accordance with
uniform regulations promulgated by the department of finance and adminis-

tration and approved by the attorney general and reporter.

(d) Each member appointed shall serve a term of four (4) years and may be
reappointed by the administrator. If a member leaves the position prior to the
expiration of the term, the administrator shall appoint an individual meeting
the qualifications of this section to serve the unexpired portion of the term, and
the individual may be reappointed by the administrator upon expiration of the

term.

50-6-126. Medical director. [Effective until July 1, 2014. See the ver-

sion effective on July 1, 2014.]

The commissioner shall appoint a medical director who shall be the
executive secretary and a nonvoting ex officio member of the medical commit-
tee. The medical director shall be appointed from a list of three (3) nominees
submitted by the Tennessee Medical Association. If the commissioner finds the
list of three (3) nominees to be unsatisfactory, then the commissioner shall
return the list to the Tennessee Medical Association and the association shall
submit another list of nominees. This process shall be repeated, if necessary,
until the commissioner selects a nominee to be medical director. The medical
director may be a part-time employee, a full-time employee or a contract
employee, and shall perform the following functions for which the medical
director shall be responsible to the commissioner or medical care and cost

containment committee, as appropriate:

(1) Institute administrative procedures that will enable the medical
director to evaluate medical care to effect optimal treatment in workers’

compensation cases;

(2) Inquire into instances where the medical treatment or the physical
rehabilitation provided appears to be deficient or incomplete and recommend

corrective action when indicated;

(3) Advise on the disposition of complaints of a physician’s failure to
furnish adequate medical care as required by this law or by rules and
regulations adopted by the administrator, the disposition of complaints
concerning other aspects of the medical management of a workers’ compen-
sation case or the failure to render required reports, and the disposition of
complaints of any affected party as to unreasonable interference with the

medical management of a workers’ compensation case;

(4) Gather data and maintain records necessary to fulfill the medical

director’s responsibilities;

(5) Conduct studies and prepare and issue reports on the medical aspect

of workers’ compensation cases;

(6) Expedite the submission and processing of medical reports necessary

to the processing of claims;

(7) Advise health care providers of their rights and responsibilities under
this chapter and under any rules or regulations promulgated pursuant to

this chapter;

(8) Advise the medical care and cost containment committee as to the
reasonableness of fees for medical services in particular cases; and
(9) Undertake other functions that may be delegated to the medical

director by the administrator.
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50-6-126. Medical director. [Effective on July 1, 2014. See the version
effective until July 1, 2014.]

The administrator shall appoint a medical director who shall be the executive
secretary and a nonvoting ex officio member of the medical committee. The
medical director shall be appointed from a list of three (3) nominees submitted
by the Tennessee Medical Association. If the administrator finds the list of three
(3) nominees to be unsatisfactory, then the administrator shall return the list to
the Tennessee Medical Association and the association shall submit another list
of nominees. This process shall be repeated, if necessary, until the administrator
selects a nominee to be medical director. The medical director may be a
part-time employee, a full-time employee or a contract employee, and shall
perform the following functions for which the medical director shall be
responsible to the administrator or medical care and cost containment commit-
tee, as appropriate:

(1) Institute administrative procedures that will enable the medical direc-
tor to evaluate medical care to effect optimal treatment in workers’ compen-
sation cases;

(2) Inquire into instances where the medical treatment or the physical
rehabilitation provided appears to be deficient or incomplete and recommend
corrective action when indicated;

(3) Advise on the disposition of complaints of a physician’s failure to
furnish adequate medical care as required by this law or by rules and
regulations adopted by the administrator, the disposition of complaints
concerning other aspects of the medical management of a workers’ compen-
sation case or the failure to render required reports, and the disposition of
complaints of any affected party as to unreasonable interference with the
medical management of a workers’ compensation case;

(4) Gather data and maintain records necessary to fulfill the medical
director’s responsibilities;

(56) Conduct studies and prepare and issue reports on the medical aspect of
workers’ compensation cases;

(6) Expedite the submission and processing of medical reports necessary to
the processing of claims;

(7) Advise health care providers of their rights and responsibilities under
this chapter and under any rules or regulations promulgated pursuant to this
chapter;

(8) Advise the medical care and cost containment committee as to the
reasonableness of fees for medical services in particular cases; and

(9) Undertake other functions that may be delegated to the medical
director by the administrator.

50-6-127. Public awareness program concerning workers’ compensa-
tion fraud — Investigations and referrals. [Effective until
July 1, 2014. See the version effective on July 1, 2014.]

(a) The commissioner, in consultation with the commissioner of commerce
and insurance and appropriate law enforcement officials, shall implement a
public awareness program concerning workers’ compensation fraud.

(b) The division of workers’ compensation shall investigate to determine
whether any fraudulent conduct relating to workers’ compensation is being
practiced, and shall refer to an appropriate law enforcement agency any
finding of fraud.
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50-6-127. Public awareness program concerning workers’ compensa-
tion fraud — Investigations and referrals. [Effective on
July 1, 2014. See the version effective until July 1, 2014.]

(a) The administrator, in consultation with the commissioner of commerce
and insurance and appropriate law enforcement officials, shall implement a
public awareness program concerning workers’ compensation fraud.

(b) The division of workers’ compensation shall investigate to determine
whether any fraudulent conduct relating to workers’ compensation is being
practiced, and shall refer to an appropriate law enforcement agency any finding

of fraud.

50-6-128. Penalty for employer causing compensable claim to be paid
by insurance or failing to provide necessary medical treat-
ment. [Effective until July 1, 2014. See the version effective
on July 1, 2014.]

If any employer knowingly, willfully, and intentionally causes a medical or
wage loss claim to be paid under health or sickness and accident insurance, or
fails to provide reasonable and necessary medical treatment, including a
failure to reimburse when the employer knew that the claim arose out of a
compensable work-related injury and should have been submitted under its
workers’ compensation insurance coverage, then a civil penalty of five hundred
dollars ($500) shall be assessed against the employer, and the employer may
not offset any sickness and accident income benefit paid to the employee
against its temporary total disability benefit payment liability due to the
employee pursuant to this chapter. The commissioner of labor and workforce
development has the authority to assess and collect the civil penalty.

50-6-128. Penalty for employer causing compensable claim to be paid
by insurance or failing to provide necessary medical
treatment. [Effective on July 1, 2014. See the version
effective until July 1, 2014.]

If any employer knowingly, willfully, and intentionally causes a medical or
wage loss claim to be paid under health or sickness and accident insurance, or
fails to provide reasonable and necessary medical treatment, including a failure
to reimburse when the employer knew that the claim arose out of a compensable
work-related injury and should have been submitted under its workers’ com-
pensation insurance coverage, then a civil penalty of five hundred dollars ($500)
shall be assessed against the employer, and the employer may not offset any
sickness and accident income benefit paid to the employee against its temporary
total disability benefit payment liability due to the employee pursuant to this
chapter. The administrator of the division of workers’ compensation has the
authority to assess and collect the civil penalty.

50-6-131. Confidentiality of medical records. [Effective until July 1,
2014. See the version effective on July 1, 2014.]

Medical records provided to the division of workers’ compensation in the
course of its activities relative to benefit review conferences and the review of
settlements pursuant to this chapter shall remain confidential and shall not be
considered to be public records.
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50-6-131. Confidentiality of medical records. [Effective on July 1, 2014.
See the version effective until July 1, 2014.]

Medical records provided to the division of workers’ compensation in the
course of its activities and the review of settlements pursuant to this chapter
shall remain confidential and shall not be considered to be public records.

50-6-132. Report of employers who fail to provide coverage.

No later than December 31 of each year, the division of workers’ compensa-
tion shall produce a report that includes a listing of the name of each covered
employer that failed, during the preceding state fiscal year, to provide workers’
compensation coverage or qualify as a self-insured employer as required by
law. Only those employers whose failure resulted in periods of non-coverage
shall be included within the report. The report shall also include the penalty
assessed by the division and the payment status of the penalty. The report
shall be provided to the advisory council on workers’ compensation and the
chairs of the commerce and labor committee of the senate and the consumer
and human resources committee of the house of representatives.

50-6-133. Continuing education programs on workers’ compensation.
[Effective until July 1, 2014.]

It is the duty of the administrative office of the courts, in consultation with
the advisory council on workers’ compensation, to develop and provide appro-
priate continuing education programs on topics related to workers’ compensa-
tion at each annual meeting. The continuing education shall include both
generalized applications of this chapter and the use of the AMA Guides. The
program shall also address any specific variances in the application of this
chapter throughout the state.

50-6-134. Annual review. [Effective until July 1, 2014. See the version
effective on July 1, 2014.]

The commissioner of commerce and insurance shall, on or before July 1,
2007, and annually thereafter through 2010, review the impact of Acts 2004,
ch. 962 on premiums charged by insurers who provide workers’ compensation
coverage in this state. The commissioner of commerce and insurance is
authorized to require the production of any information, documents, books or
records from any person who is subject to regulation by the department that
the commissioner deems necessary to implement this section.

50-6-134. Annual review. [Effective on July 1, 2014. See the version
effective until July 1, 2014.]

The division shall, on or before July 1, 2015, and annually thereafter, review
the impact of the Workers’ Compensation Reform Act of 2013 on the workers’
compensation system in this state and deliver a report of its findings to each
member of the general assembly.

50-6-135. Medical advisory committee. [Effective on July 1, 2014.]

(a)(1) The administrator shall appoint a medical advisory committee com-
prised of practitioners in the medical community having experience in the
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treatment of workers’ compensation injuries, representatives of the insurance

industry, employer representatives, and employee representatives to assist the

administrator in the development of treatment guidelines and advise the
administrator on issues relating to medical care in the workers’ compensation
system.

(2) The medical director shall serve as a nonvoting ex-officio member of the
committee.

(b) In making appointments, the administrator shall strive to achieve a
geographic balance and, in the case of the physician members of the committee,
shall assure, to the extent possible, that the membership of the committee
reflects the diversity of specialties involved in the medical treatment and
management of workers’ compensation claimants.

(¢) Members of the committee shall serve without compensation but, when
engaged in the conduct of their official duties as members of the committee,
shall be entitled to reimbursement for travel expenses in accordance with
uniform regulations promulgated by the department of finance and adminis-
tration and approved by the attorney general and reporter.

(d) Each member appointed shall serve a term of four (4) years and may be
reappointed by the administrator. If a member leaves the position prior to the
expiration of the term, the administrator shall appoint an individual meeting
the qualifications of this section to serve the unexpired portion of the term. The
individual may be reappointed by the administrator upon expiration of the
term.

50-6-201. Notice of injury. [Effective until July 1, 2014. See the version
effective on July 1, 2014.]

(a) Every injured employee or the injured employee’s representative shall,
immediately upon the occurrence of an injury, or as soon thereafter as is
reasonable and practicable, give or cause to be given to the employer who has
no actual notice, written notice of the injury, and the employee shall not be
entitled to physician’s fees or to any compensation that may have accrued
under this chapter, from the date of the accident to the giving of notice, unless
it can be shown that the employer had actual knowledge of the accident. No
compensation shall be payable under this chapter, unless the written notice is
given the employer within thirty (30) days after the occurrence of the accident,
unless reasonable excuse for failure to give the notice is made to the
satisfaction of the tribunal to which the claim for compensation may be
presented.

(b) In those cases where the injuries occur as the result of gradual or
cumulative events or trauma, then the injured employee or the injured
employee’s representative shall provide notice of the injury to the employer
within thirty (30) days after the employee:

(1) Knows or reasonably should know that the employee has suffered a
work-related injury that has resulted in permanent physical impairment; or

(2) Isrendered unable to continue to perform the employee’s normal work
activities as the result of the work-related injury and the employee knows or
reasonably should know that the injury was caused by work-related
activities.

(¢) Within thirty (30) calendar days of the notice of injury, the insurer,
employer, or self-insured pool or trust shall file with the department, on a form
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prescribed by the department, a wage statement detailing the employee’s
wages for the previous fifty-two (52) weeks, unless the employer stipulates that
the maximum weekly workers’ compensation rate applies in the particular
matter. In the event the insurer, employer, or self-insured pool or trust
knowingly and intentionally fails to timely file the wage statement, a workers’
compensation specialist may deem the employee’s compensation rate to be the
maximum workers’ compensation rate effective on the date of injury. This
subsection (c) shall apply only to accidents that result in death or personal
injury of such a nature that the injured person either does not return to the
person’s employment within seven (7) days after the occurrence of the accident
or has a permanent impairment resulting from the accident. If the employer,
insurer or self-insured pool fails to file the wage statement within thirty (30)
days and the maximum rate is imposed, then the employer, insurer or
self-insured pool may file a wage statement at a later time. If the late filed
wage statement reflects that the compensation rate is less than the maximum
compensation rate, the employer, insurer or self-insured pool may then reduce
the compensation rate.

50-6-201. Notice of injury. [Effective on July 1, 2014. See the version
effective until July 1, 2014.]

(a) Every injured employee or the injured employee’s representative shall,
immediately upon the occurrence of an injury, or as soon thereafter as is
reasonable and practicable, give or cause to be given to the employer who has no
actual notice, written notice of the injury, and the employee shall not be entitled
to physician’s fees or to any compensation that may have accrued under this
chapter, from the date of the accident to the giving of notice, unless it can be
shown that the employer had actual knowledge of the accident. No compensa-
tion shall be payable under this chapter, unless the written notice is given the
employer within thirty (30) days after the occurrence of the accident, unless
reasonable excuse for failure to give the notice is made to the satisfaction of the
tribunal to which the claim for compensation may be presented.

(1) The notice of the occurrence of an accident by the employee required to
be given to the employer shall state in plain and simple language the name
and address of the employee and the time, place, nature, and cause of the
accident resulting in injury or death. The notice shall be signed by the
claimant or by some person authorized to sign on the claimant’s behalf, or by
any one (1) or more of the claimant’s dependents if the accident resulted in
death to the employee.

(2) No defect or inaccuracy in the notice shall be a bar to compensation,
unless the employer can show, to the satisfaction of the workers’ compensation
Jjudge before which the matter is pending, that the employer was prejudiced by
the failure to give the proper notice, and then only to the extent of the
prejudice.

(3) The notice shall be given personally to the employer or to the employer’s
agent or agents having charge of the business at which the injury was
sustained by the employee.

(b) In those cases where the injuries occur as the result of gradual or
cumulative events or trauma, then the injured employee or the injured employ-
ee’s representative shall provide notice of the injury to the employer within
thirty (30) days after the employee:
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(1) Knows or reasonably should know that the employee has suffered a
work-related injury that has resulted in permanent physical impairment; or
(2) Is rendered unable to continue to perform the employee’s normal work
activities as the result of the work-related injury and the employee knows or
reasonably should know that the injury was caused by work-related

activities.
(¢) [Deleted by 2013 amendment, effective July 1, 2014.]

50-6-202. Contents and service of notice. [Effective until July 1, 2014.
See the version effective on July 1, 2014.]

(a)(1) The notice required to be given of the occurrence of an accident to the
employer shall state in plain and simple language the name and address of
the employee, the time, place, and nature and cause of the accident resulting
in injury or death, and shall be signed by the claimant or by some person on
the claimant’s behalf, or by any one (1) or more of the claimant’s dependents
if the accident resulted in death to the employee.

(2) No defect or inaccuracy in the notice shall be a bar to compensation,
unless the employer can show to the satisfaction of the tribunal in which the
matter is pending that the employer was prejudiced by the failure to give the
proper notice, and then only to the extent of the prejudice.

(b) The notice shall be given personally to the employer or to the employer’s
agent or agents having charge of the business in working at which the injury
was sustained by the employee.

50-6-202. Electronic submission and processing of medical bills.
[Effective on July 1, 2014. See the version effective until
July 1, 2014.]

(a) On or after July 1, 2014, the administrator, in cooperation with the
commissioner of commerce and insurance, shall adopt rules regarding the
electronic submission and processing of medical bills by health care providers
to insurance carriers.

(b) Insurance carriers shall accept medical bills submitted electronically by
health care providers in accordance with the administrator’s rules.

(¢) The administrator shall establish by rule the criteria for granting
exceptions to insurance carriers and health care providers who are unable to
submit or accept medical bills electronically.

50-6-203. Limitation of time, claims and actions. [Effective until July
1, 2014. See the version effective on July 1, 2014.]

(a)(1) No claim for compensation under this chapter shall be filed with a
court having jurisdiction to hear workers’ compensation matters, as pro-
vided in § 50-6-225, until the parties have exhausted the benefit review
conference process provided by the division of workers’ compensation.

(2) Notwithstanding this section, if the parties have mutually agreed to a
compromise and settlement of a claim for workers’ compensation, the parties
shall not be required to exhaust the benefit review conference process before
filing a claim and submitting the compromise and settlement to the
appropriate court for approval pursuant to § 50-6-206(a) or to the commis-
sioner or the commissioner’s designee pursuant to § 50-6-206(c). If the
settlement is not approved, the parties shall then exhaust the benefit review
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conference process.

(b)(1) In those instances where the employer has not paid workers’ compen-
sation benefits to or on behalf of the employee, the right to compensation
under this chapter shall be forever barred, unless the notice required by
§ 50-6-202 is given to the employer and a benefit review conference is
requested on a form prescribed by the commissioner and filed with the
division within one (1) year after the accident resulting in injury.

(2) In those instances where the employer has paid workers’ compensa-
tion benefits, either voluntarily or as a result of an order to do so, within one
(1) year following the accident resulting in injury, the right to compensation
is forever barred, unless a form prescribed by the commissioner requesting
a benefit review conference is filed with the division within one (1) year from
the latter of the date of the last authorized treatment or the time the
employer ceased to make payments of compensation to or on behalf of the

employee.

(c) For purposes of this section, the issuing date of the last payment of
compensation by the employer, not the date of its receipt, shall constitute the
time the employer ceased making payments and an employer or its insurer

shall provide the date on request.

(d) In case of physical or mental incapacity, other than minority, of the
injured person or the injured person’s dependents to perform or cause to be
performed any action required within the time specified in this section, then
the period of limitation in the case shall be extended for one (1) year from the

date when the incapacity ceases.

(e)(1) Unless a claim for death benefits is settled or voluntarily paid, the
dependent or dependents of a deceased employee shall request a benefit
review conference within one (1) year of the date of death of the employee.

(2) In the event the deceased employee was a native of a foreign country
and leaves no known dependent or dependents within the United States, it
shall be the duty of the commissioner to give written notice forthwith of the
death to the duly accredited consular officer of the country of which the

beneficiaries are citizens.

(f) In the event the employee fails to appear and participate in the benefit
review conference as scheduled by the division, the commissioner shall have
the authority to dismiss the employee’s claim by sending a copy of the order of
dismissal by certified mail with return receipt requested to the employee’s last
known address. The order of dismissal shall become final and the claim shall
be forever barred, unless the employee contacts the department to schedule a
benefit review conference and attends a benefit review conference within sixty
(60) days of the date the order of dismissal is signed by the commissioner or the

commissioner’s designee.

(g)(1) If the parties are not able to reach a compromise and settlement of all
issues at the benefit review conference held pursuant to this section, the
parties shall have ninety (90) days, after the date a written agreement or a
written report regarding the conference is filed with the commissioner
pursuant to § 50-6-240, to file a complaint with a court of competent
jurisdiction as provided in § 50-6-225. The division of workers’ compensa-
tion shall maintain an official record of the date on which a written
agreement or written report is filed with the commissioner and supply the
information to the parties or the appropriate court upon request of either the

parties or the court.
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(2) Notwithstanding subdivision (g)(1), in no event shall an employee
have less than the latter of:
(A) One (1) year from the date of the accident resulting in injury; or
(B) One (1) year from the latter of the date of the last authorized
treatment or the time the employer ceased to make payments of compen-
sation to or on behalf of the employee in which to file a complaint with a
court of competent jurisdiction, as provided in § 50-6-225.

(h) In the event a workers’ compensation’s complaint is filed with a court of
competent jurisdiction pursuant to this section by the employer or the
employer’s agent and the employer or agent files notice of non-suit of the
action, either party shall have ninety (90) days from the date of the order of
dismissal to institute an action for recovery of benefits under this chapter.

(i) Proceedings to obtain a judgment in the case of the failure of the
employer for thirty (30) days to pay any compensation due under any
settlement or determination shall be filed within one (1) year after the default.

50-6-203. Limitation of time, claims and actions. [Effective on July 1,
2014. See the version effective until July 1, 2014.]

(a) No request for a hearing by a workers’ compensation judge under this
chapter shall be filed with the court of workers’ compensation claims, other than
a request for settlement approval, until a workers’ compensation mediator has
issued a dispute certification notice certifying issues in dispute for hearing
before a workers’ compensation judge.

(b)(1) In instances when the employer has not paid workers’ compensation
benefits to or on behalf of the employee, the right to compensation under this
chapter shall be forever barred, unless the notice required by § 50-6-201 is
given to the employer and a petition for benefit determination is filed with the
division on a form prescribed by the administrator within one (1) year after
the accident resulting in injury.

(2) In instances when the employer has voluntarily paid workers’ compen-
sation benefits, within one (1) year following the accident resulting in injury,
the right to compensation is forever barred, unless a petition for benefit
determination is filed with the division on a form prescribed by the admin-
istrator within one (1) year from the latter of the date of the last authorized
treatment or the time the employer ceased to make payments of compensation
to or on behalf of the employee.

(¢c) For purposes of this section, the issuing date of the last payment of
compensation by the employer, not the date of its receipt, shall constitute the
time the employer ceased making payments and an employer or its insurer shall
provide the date on request.

(d) In case of physical or mental incapacity, other than minority, of the
injured person or the injured person’s dependents to perform or cause to be
performed any action required within the time specified in this section, then the
period of limitation in the case shall be extended for one (1) year from the date
when the incapacity ceases.

(e)(1) Unless a claim for death benefits is settled or voluntarily paid, the

dependent or dependents of a deceased employee shall file a petition for

benefit determination on a form prescribed by the administrator within one

(1) year after the date of the employee’s death.

(2) In the event the deceased employee was a native of a foreign country and
leaves no known dependent or dependents within the United States, it shall
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be the duty of the administrator to give written notice forthwith of the death

to the duly accredited consular officer of the country of which the beneficiaries

are citizens.

() If the employee fails to appear and participate in alternative dispute
resolution as scheduled by the division, a workers’ compensation judge shall
have the authority to dismiss the employee’s claim by sending a copy of the order
of dismissal by certified mail with return receipt requested to the employee’s last
known address. The order of dismissal for failure to participate in alternative
dispute resolution shall become final and the claim shall be forever barred,
unless the employee contacts the division to schedule mediation and attends
mediation within sixty (60) days after the date on which the workers’ compen-
sation judge enters the order of dismissal. If the employee complies with the
requirements of this subsection within the timeframe provided, the workers’
compensation judge shall rescind the order dismissing the employee’s claim for
failure to participate in alternative dispute resolution.

(g) [Deleted by 2013 amendment, effective July 1, 2014.]

(h) [Deleted by 2013 amendment, effective July 1, 2014.]

(i) Proceedings to obtain a judgment in the case of the failure of the employer
for thirty (30) days to pay any compensation due under any settlement or
determination shall be filed within one (1) year after the default.

50-6-204. Medical treatment, attendance and hospitalization — Re-
lease of medical records — Reports — Disputes — Reim-
bursement or payment of expenses — Burial expenses —
Physical examinations — Pain management. [Effective
until July 1, 2014. See the version effective on July 1, 2014.]

(a)(1)(A) The employer or the employer’s agent shall furnish, free of charge
to the employee, such medical and surgical treatment, medicine, medical
and surgical supplies, crutches, artificial members, and other reasonable
and necessary apparatus, including prescription eyeglasses and eye wear,
such nursing services or psychological services as ordered by the attending
physician and hospitalization, including such dental work made reason-
ably necessary by accident as defined in the chapter.

(B) No medical provider shall charge more than ten dollars ($10.00) for
the first twenty (20) pages or less, and twenty-five cents (25¢) per page for
each page after the first twenty (20) pages, for any medical reports,
medical records or documents pertaining to medical treatment or hospi-
talization of the employee that are furnished pursuant to this subsection
(a).

(2)(A) It is the intent of the general assembly that the administration of
the workers’ compensation system proceed in a timely manner and that
the parties and the department have reasonable access to the employee’s
medical records and medical providers that are pertinent to and necessary
for the swift resolution of the employee’s workers’ compensation claim.
Notwithstanding any law to the contrary, there shall be no implied
covenant of confidentiality, prohibition against ex parte communications
or privacy of medical records in the custody of authorized treating
physicians with respect to case managers, employers, or insurance com-
panies, or their attorneys, if these persons comply with subdivision
(a)(2)(C); provided, however, that the employee, or the employee’s attor-
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ney, shall be provided copies, no later than ten (10) days in advance of a
deposition of the authorized treating physician taken for any purpose or
the appearance of the authorized treating physician for testimony, of any
and all written memorandum or visual or recorded materials, including
e-mails or other written materials:

(i) Provided to the employee’s authorized treating physician by case
managers, employers, insurance companies, or their attorneys; or

(i1) Received from the employee’s authorized treating physician.

(B) For purposes of subdivision (a)(2)(C), “employer” means the em-
ployer, the employer’s attorney, the employer’s insurance carrier or third
party administrator, a case manager as authorized by § 50-6-123, or any
utilization review agent as authorized by § 50-6-124 during the employ-
ee’s treatment for the claimed workers’ compensation injury.

(C) To facilitate the timely resolution of workers’ compensation claims
and to facilitate the use of the benefit review process established by this
chapter, there shall be reasonable access to any employee’s medical
information only by compliance with the following:

(i) An employee claiming workers’ compensation benefits shall pro-
vide the employer or the division of workers’ compensation with a
signed, written medical authorization form as prescribed by the com-
missioner; provided, the form shall:

(a) Be addressed to a specific medical provider authorized by the
employer pursuant to this section;

(b) Permit the release of information through communication,
either orally or in writing, as authorized under this subdivision
(a)(2)(C); and

(c) Plainly state in capitalized lettering on the face of the document
the following language:

THIS MEDICAL AUTHORIZATION FORM ONLY PERMITS THE

EMPLOYER OR THE DIVISION OF WORKERS COMPENSA-

TION TO OBTAIN MEDICAL INFORMATION THROUGH ORAL

OR WRITTEN COMMUNICATION, INCLUDING, BUT NOT LIM-

ITED TO, CHARTS, FILES, RECORDS, AND REPORTS IN THE

POSSESSION OF A MEDICAL PROVIDER AUTHORIZED BY

THE EMPLOYER PURSUANT TO T.C.A. § 50-6-204 AND A

MEDICAL PROVIDER THAT IS REIMBURSED BY THE EM-

PLOYER FOR THE EMPLOYEE’S TREATMENT;

(i1)) An employee claiming workers’ compensation benefits, or the
employee’s attorney, shall be entitled to obtain medical information,
records, opinions, or reports from, or communicate in writing or in
person with, any medical provider who has treated or provided medical
care to the employee; provided, that the employee executes and provides
the medical provider with a properly completed form as described in
subdivision (a)(2)(C)().

(iii) Any medical provider authorized by the employer pursuant to
this section and who has treated or provided medical care to an
employee claiming workers’ compensation benefits is permitted to
communicate, orally or in writing, with the employer, or the employer’s
attorney, and shall honor any request by the employer for medical
information, medical records, professional opinions, or medical reports
pertaining to the claimed workers’ compensation injury. Oral communi-
cation may be utilized, and includes, but is not limited to, a telephone



Page: 188 Date: 11/18/13 Time: 1:34:38
Path: @psc3912/nep_usa_pri/XPRIMARY/STATUTES/TN_IS/ep_PRIMARYtn_statutes_codebillv2

188

conversation or an in-person meeting.

(iv) If an employee or employer files a request for assistance with the
department, requesting the department to make a determination as to
whether the claim is compensable or concerning an issue related to
medical benefits or temporary disability benefits, the department may
request, orally or in writing, medical information, records, opinions, or
reports from the medical provider; provided, that:

(a) Any response by the medical provider to the department’s
request shall be in writing; and

(b) If the department receives documents or written responses to
any request for information pursuant to this subdivision (a)(2)(C)(iv),
then the department shall notify the employee, the employer and any

attorney representing the employee or employer within fourteen (14)

days of receipt of the document or written response that such persons

may review or copy the documents or responses; provided, that the
requesting party shall pay the copying fee authorized by subdivision

(a)(1)(B) prior to the department providing the requested copies; and

(v) If the department becomes involved in the appeal of a utilization
review issue, then the department is authorized to communicate with
the medical provider involved in the dispute either orally or in writing
to permit the timely resolution of the issue and shall notify the
employee, employer or any attorney representing the employee or
employer that they may review or copy the documents or responses;
provided, that the requesting party shall pay the copying fee authorized
by subdivision (a)(1)(B) prior to the department providing the requested
copies.

(D) No relevant information developed in connection with authorized
medical treatment or an examination provided pursuant to this section for
which compensation is sought by the employee shall be considered a
privileged communication, and no medical provider shall incur any
liability as a result of providing medical information, records, opinions, or
reports as described in subdivision (a)(2)(C); provided, that the medical
provider complies with subdivision (a)(2)(C).

(3) Whenever it appears that the amount of medical benefits to which the

employee may be entitled under this section will exceed the amount of five
thousand dollars ($5,000), the insurer shall file written notice with the
division of workers’ compensation, which shall, upon receipt of the notice,
notify the employer that the claim for medical benefits for the employee will
exceed five thousand dollars ($5,000).

(4)(A) The injured employee shall accept the medical benefits afforded
under this section; provided, that, except as provided in subdivision
(a)(4)(B) or (a)(4)(C), the employer shall designate a group of three (3) or
more reputable physicians or surgeons not associated together in practice,
if available in that community, from which the injured employee shall
have the privilege of selecting the operating surgeon and the attending
physician; and provided, further, that the liability of the employer for the
services rendered the employee shall be limited to the charges that are
established in the applicable medical fee schedule adopted pursuant to
this section.

(B) If the injury is a back injury, then the group of three (3) or more
physicians or surgeons required to be designated pursuant to subdivision
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(a)(4)(A) shall be expanded to four (4), one (1) of whom must be a doctor of
chiropractic; provided, that no more than twelve (12) visits to the doctor of
chiropractic shall be approved per back injury, except upon the approval of
the employer. The provisions of this subdivision (a)(4)(B) shall not apply to
state or local government employees and shall not apply to workers’
compensation self-insurer pools established pursuant to § 50-6-405(c)(1).

(C) If the injury or illness requires the treatment of a physician or
surgeon who practices orthopedic or neuroscience medicine, then the
employer may appoint a panel of physicians or surgeons practicing
orthopedic or neuroscience medicine required to be designated pursuant to
subdivision (a)(4)(A) consisting of five (5) physicians, with no more than
four (4) physicians affiliated in practice.

(D) In circumstances where an employee is offered a treating panel as
described in subdivision (a)(4)(C), the injured employee shall be entitled to
have a second opinion on the issue of surgery, impairment, and a diagnosis
from that same panel of physicians selected by the employer.

(E) The employer shall provide the applicable panel of physicians to the
employee in writing on a form prescribed by the division, and the employee
shall document in writing the physician the employee has selected and the
employee shall sign and date the prescribed form. The employer shall
provide a copy of the completed form to the employee and shall maintain
a copy of the completed form in the records of the employer and shall
produce a copy of the completed form upon request by the division.

(5) All cases of dispute as to the value of the services shall be determined

by the tribunal having jurisdiction of the claim of the injured employee for
compensation. The tribunal may also deny payment of physicians’ fees and
hospital charges for failure to submit the reports as required in this section.

(6)(A) When an injured worker is required by the worker’s employer to
travel to an authorized medical provider or facility located outside a radius
of fifteen (15) miles from the insured worker’s residence or workplace,
then, upon request, the employee shall be reimbursed for reasonable
travel expenses. The injured employee’s travel reimbursement shall be
calculated based on a per mile reimbursement rate, as defined in subdi-
vision (a)(6)(B), times the total round trip mileage as measured from the
employee’s residence or workplace to the location of the medical provider’s
facility. The definition of community as contemplated by this subdivision
(a)(6)(A) shall apply only for the purposes of this section.

(B) The per mile reimbursement rate for the injured employee shall be
no less than the mileage allowance authorized for state employees who
have been authorized to use personally owned vehicles in the performance
of their duties. This minimum per mile reimbursement rate shall be based
on the last published comprehensive travel regulations promulgated by
the department of finance and administration.

(b)(1) Where the nature of the injury or occupational disease, as defined in
§ 50-6-102, is such that it does not disable the employee but reasonably
requires medical, surgical, psychological or dental treatment or care, medi-
cine, surgery, dental and psychological treatment, medicine, medical and
surgical supplies, crutches, artificial members, and other apparatus shall be
furnished by the employer.

(2) In addition to any attorney fees provided for pursuant to § 50-6-226,

a court may award attorney fees and reasonable costs to include reasonable
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and necessary court reporter expenses and expert witness fees for deposi-
tions and trials incurred when the employer fails to furnish appropriate
medical, surgical and dental treatment or care, medicine, medical and
surgical supplies, crutches, artificial members and other apparatus to an
employee provided for pursuant to a settlement or judgment under this
chapter.

(¢) In case death results from the injury or occupational disease, as defined

in § 50-6-102, the employer shall, in addition to the medical services, etc.,
referred to in subsections (a) and (b), pay the burial expenses of the deceased
employee, not exceeding seven thousand five hundred dollars ($7,500). If the
deceased employee leaves no dependents entitled to compensation under this
chapter, the employer shall pay to the employee’s estate the additional benefits
provided in § 50-6-209(b)(2) and (3), and shall also be liable for the medical
and hospital services and burial expenses provided for in this section.

(d)(1) The injured employee must submit to examination by the employer’s
physician at all reasonable times if requested to do so by the employer, but
the employee shall have the right to have the employee’s own physician
present at the examination, in which case the employee shall be liable to the
employee’s physician for that physician’s services.

(2) Any medical report submitted to the employer based upon the exami-
nation, or a true copy of the report, shall be furnished by the employer to the
employee upon request; provided, that the employer may, in the employer’s
discretion, furnish the report to the attorney for the employee or to a member
of the employee’s family.

(8)(A) To provide uniformity and fairness for all parties in determining
the degree of anatomical impairment sustained by the employee, a
physician, chiropractor or medical practitioner who is permitted to give
expert testimony in a Tennessee court of law and who has provided
medical treatment to an employee or who has examined or evaluated an
employee seeking workers’ compensation benefits shall utilize the appli-
cable edition of the AMA Guides as established in § 50-6-102 or, in cases
not covered by the AMA Guides, an impairment rating by any appropriate
method used and accepted by the medical community.

(B) No anatomical impairment or impairment rating, whether con-
tained in a medical record, medical report, including a medical report
pursuant to § 50-6-235(c), deposition or oral expert opinion testimony
shall be accepted during a benefit review conference or be admissible into
evidence at the trial of a workers’ compensation matter unless the
impairment is based on the applicable edition of the AMA Guides or, in
cases not covered by the AMA Guides, an impairment rating by any
appropriate method used and accepted by the medical community.

(C) In the event of a release of a new edition of the American Medical
Association Guides to the Evaluation of Permanent Impairment, Ameri-
can Medical Association, other than the edition designated in § 50-6-
102(2), the commissioner shall, within six (6) months of the release of the
new edition, conduct an evaluation of the new edition and report the
commissioner’s findings and recommendations to the general assembly.
The AMA guides, as defined in § 50-6-102, shall remain in effect until a
new edition is designated by the general assembly.

(4) The employer shall pay for the services of the physician making the
examination at the instance of the employer.
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(5) When a dispute as to the degree of medical impairment exists, either
party may request an independent medical examiner from the commission-
er’s registry. If the parties are unable to mutually agree on the selection of an
independent medical examiner from the commissioner’s registry, it shall be
the responsibility of the employer to provide a written request to the
commissioner for assignment of an independent medical examiner with a
copy of the notice provided to the other party. Upon receipt of the written
request, the commissioner shall provide the names of three (3) independent
medical examiners chosen at random from the registry. No physician may
serve as an independent medical examiner in a case and serve on any panel
of providers selected under this section for the employer involved in such
case. The commissioner shall immediately notify the parties by facsimile or
e-mail when the list of independent medical examiners has been assigned to
a matter, but in any event the notification shall be made within five (5)
business days of the date of the request. The employer may strike one (1)
name from the list, with the rejection made and communicated to the other
party by facsimile or e-mail no later than the third business day after the
date on which notification of the list is provided. The employee shall select a
physician to perform the independent medical examination from the remain-
ing physicians on the list. All costs and fees for an independent medical
examination and report made pursuant to this subdivision (d)(5) shall be
paid by the employer. The written opinion as to the permanent impairment
rating given by the independent medical examiner pursuant to this subdi-
vision (d)(5) shall be presumed to be the accurate impairment rating;
provided, however, that this presumption may be rebutted by clear and
convincing evidence to the contrary.

(6) The commissioner shall establish by rule, in accordance with the
provisions of the Uniform Administrative Procedures Act, compiled title 4,
chapter 5, an independent medical examiners registry. The commissioner
shall establish qualifications for the independent medical examiners, includ-
ing continuing education and peer review requirements, with the advice of
the Tennessee Medical Association and the advisory council on workers’
compensation, established by § 50-6-121. The rules established shall in-
clude, but not be limited to, qualifications and procedures for submission of
an application for inclusion on the registry, procedures for the review and
maintenance of the registry, and procedures for assignment that ensures
that the composition of the panels is random.

(7) Whenever the nature of the injury is such that specialized medical
attention is required or indicated and the specialized medical attention is
not available in the community in which the injured employee resides, the
injured employee can be required to go, at the request of and at the expense
of the employer, to the nearest location at which the specialized medical
attention is available.

(8) If the injured employee refuses to comply with any reasonable request
for examination or to accept the medical or specialized medical services that
the employer is required to furnish under this chapter, the injured employ-
ee’s right to compensation shall be suspended and no compensation shall be
due and payable while the injured employee continues to refuse.

(9) For accidents or injuries occurring on or after July 1, 2005, in case of
a dispute as to the injury, other than disputes as to the degree of medical
impairment, the court may, at the instance of either party or on its own
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motion, appoint a neutral physician of good standing and ability to make an
examination of the injured person and report the physician’s findings to the
court, the expense of which examination shall be borne equally by the
parties.

(e) In all death claims where the cause of death is obscure or is disputed, any

interested party may require an autopsy, the cost of which is to be borne by the
party demanding the autopsy.

(f) Any physician whose services are furnished or paid for by the employer

and who treats or makes or is present at any examination of an injured
employee may be required to testify as to any knowledge acquired by the
physician in the course of the treatment or examination as the treatment or
examination relates to the injury or disability arising therefrom.

(g)(1) If an emergency, or on account of the employer’s failure or refusal to
provide the medical care and services required by this law, the injured
employee or the injured employee’s dependents may provide the medical
care and services, and the cost of the medical care and services, not
exceeding three hundred dollars ($300), shall be borne by the employer;
provided, that the pecuniary liability of the employer shall be limited to the
charges for the service that prevail in the community where the services are
rendered.
(2)(A) If an employer denies it is required to provide or refuses to provide
medical care and treatment, medical services or medical benefits, or both,
that an employee contends should be provided as a result of a judgment or
decree entered by a court following a workers’ compensation trial or as a
result of a workers’ compensation settlement agreement approved by a
court or by the commissioner or the commissioner’s designee pursuant to
§ 50-6-206, either the employee or the employer, or the attorney for the
employee or employer, may request the assistance of a workers’ compen-
sation specialist to determine whether such medical care and treatment,
medical services or medical benefits, or both, are appropriate by filing with
the division a form prescribed for that purpose by the commissioner.

(B) A workers’ compensation specialist shall have the authority to
determine whether it is appropriate to order the employer or the employ-
er’s insurer to provide specific medical care and treatment, medical
services or medical benefits, or both, to the employee pursuant to a
judgment or decree entered by a court following a workers’ compensation
trial or pursuant to a workers’ compensation settlement agreement
approved by a court or by the commissioner or the commissioner’s
designee pursuant to § 50-6-206. The specialist’s authority shall include,
but is not limited to, the authority to order specific medical care and
treatment, medical services or medical benefits, or both, and any authority
granted to a specialist by § 50-6-238(a)(3). The specialist’s authority shall
also include any authority granted to a court by subdivision (b)(2), to
award attorney fees and reasonable costs that include reasonable and
necessary court reporter expenses and expert witness fees for depositions.

(C) Upon receipt of the request for assistance, the specialist shall
review the available information and then, after such review, enter an
order, on a form prescribed by the commissioner, in accord with the
following:

(1) If the employer, or the employer’s insurer, agrees it will provide
medical care and treatment, medical services or medical benefits, or



Page: 193

Date: 11/18/13 Time: 1:34:39

Path: @psc3912/nep_usa_pri/XPRIMARY/STATUTES/TN_IS/ep_ PRIMARYtn_statutes_codebillv2

193

both, requested by the employee, the specialist shall issue an agreed

order specifying the medical care and treatment to be provided by the

employer and if the employer fails to comply with the agreed order, the
specialist shall enter an order directing the employer or the employer’s
insurer to provide specific medical care and treatment; and

(ii) If the employer does not agree to provide the medical care and
treatment at issue, the specialist shall enter an order as to whether the
employer shall provide medical care and treatment, medical services or
medical benefits, or both, to the employee, and if so, the specific medical
care and treatment, medical services or medical benefits, or both, that
shall be provided to the employee.

(D) If either the employee or the employer disagrees with the order
entered by the specialist pursuant to subdivision (g)(2)(C)(ii), the following
shall apply:

(i) If the request for assistance involved a request for medical care or
treatment pursuant to a court judgment or decree following a trial of the
underlying workers’ compensation claim, then either the employer or
the employee may appeal the specialist’s order to the original court that
issued the judgment or decree. The parties shall attach a copy of the
specialist’s order to any request for review that is filed in the original
court; however, any review by the original court shall be de novo; and

(ii) If the request for assistance involved a request for medical care
and treatment pursuant to a settlement approved by a court of compe-
tent jurisdiction or by the commissioner or the commissioner’s designee
pursuant to § 50-6-206, and either the employee or the employer
disagrees with the order of the specialist, the aggrieved party may
request administrative review pursuant to § 50-6-238(d) and all provi-
sions of § 50-6-238(d) shall apply to the request. If administrative
review is not requested, the order of the specialist shall be considered a
final order for administrative purposes. If administrative review is
requested, the order of the administrator or administrator’s designee
shall be considered a final order for administrative purposes, if not
otherwise stated in the order.

(h) All psychological or psychiatric services available under subdivisions

(a)(1) and (b)(1) shall be rendered only by psychologists or psychiatrists and
shall be limited to those ordered upon the referral of physicians authorized
under subdivision (a)(4).

(1)(1) The commissioner, in consultation with the medical care and cost
containment committee and the advisory council on workers’ compensation,
is authorized to establish by rule, in accordance with the Uniform Adminis-
trative Procedures Act, compiled in title 4, chapter 5, a comprehensive
medical fee schedule and a related system that includes, but is not limited to,
procedures for review of charges, enforcement procedures and appeal hear-
ings to implement the fee schedule. In developing the rules, the commis-
sioner shall strive to assure the delivery of quality medical care in workers’
compensation cases and access by injured workers to primary and specialist
care while controlling prices and system costs. The medical care fee schedule
shall be comprehensive in scope and shall address fees of physicians and
surgeons, hospitals, prescription drugs, and ancillary services provided by
other health care facilities and providers. The commissioner may consider
any and all reimbursement systems and methodologies in developing the fee
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schedule, except that, in no event shall the fee schedule set forth differing
rates for reimbursement or conversion factors for reimbursement of physical
or occupational therapy services based or dependent on whether the services
are performed in independently-owned facilities or physician-affiliated fa-
cilities, and shall not otherwise consider the physician ownership in the
facility providing services. However, differing reimbursement rates may be
implemented by the commissioner upon the department’s presentation of
state data demonstrating there is a need for differing reimbursement rates
for physical/occupational therapy services and upon the department’s hold-
ing a public hearing on the issue.

(2) The commissioner is authorized to retain experts to assist in the
development of the fee schedule and related system in accordance with the
contracting rules of the department of finance and administration.

(3) The commissioner, in consultation with the medical care and cost
containment committee and the advisory council on workers’ compensation,
shall review the fee schedules adopted pursuant to this section on an annual
basis and when appropriate the commissioner shall revise the fee schedules
as necessary. It is the intent of the general assembly that this annual review
consider, among other factors, the medical consumer price index.

(4)(A) The comprehensive medical fee schedule adopted pursuant to this

subsection (i) is not intended to prohibit an employer, trust or pool, or

insurer from negotiating lower fees in its own medical fee agreements.

(B) [Deleted by 2010 amendment.]

(C) [Deleted by 2010 amendment.]

(D) [Deleted by 2010 amendment.]

(G)(1) Ifatreating physician determines that pain is persisting for an injured
or disabled employee beyond an expected period for healing, the treating
physician may either prescribe, if the physician is a qualified physician as
defined in subdivision (j)(2)(B), or refer, such injured or disabled employee
for pain management encompassing pharmacological, nonpharmacological
and other approaches to manage chronic pain.

(2)(A) In the event that a treating physician refers an injured or disabled
employee for pain management, the employee is entitled to a panel of
qualified physicians as provided in subdivision (a)(4) except that, in light
of the variation in availability of qualified pain management resources
across the state, if the office of each qualified physician listed on the panel
is located not more than one hundred seventy-five (175) miles from the
injured or disabled employee’s residence or place of employment, then the
community requirement of subdivision (a)(4) shall not apply for the
purposes of pain management.

(B) For the purposes of the panel required by subdivision (G)(2)(A),
“qualified physician” means an individual licensed to practice medicine or
osteopathy in this state and:

(i) Board certified in anesthesiology, neurological surgery, orthopedic
surgery, radiology or physical medicine and rehabilitation through the:

(a) American Board of Medical Specialties (ABMS);
(b) American Osteopathic Association (AOA); or
(¢) Another organization authorized by the commissioner;

(i) Board certified by an organization listed in subdivision
(G)(2)(B)({)(a@)-(c) in a specialty other than a specialty listed in subdivision
()(2)(B)1) and who has completed an ABMS or AOA subspecialty board
in pain medicine, or completed an Accreditation Council for Graduate
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Medical Education (ACGMA) accredited pain fellowship; or
(iii) Serving as a clinical instructor in pain management at an
accredited Tennessee medical training program.
(38) The injured or disabled employee is not entitled to a second opinion on

the issue of impairment, diagnosis or prescribed treatment relating to pain
management. However, on no more than one (1) occasion, if the injured or
disabled employee submits a request in writing to the employer stating that
the prescribed pain management fails to meet medically accepted standards,
then the employer shall initiate and participate in utilization review as
provided in this chapter for the limited purpose of determining whether the
prescribed pain management meets medically accepted standards.

(4)(A) As a condition of receiving pain management that requires pre-
scribing Schedule II, III, or IV controlled substances, the injured or
disabled employee may sign a formal written agreement with the physi-
cian prescribing the Schedule II, III, or IV controlled substances acknowl-
edging the conditions under which the injured or disabled employee may
continue to be prescribed Schedule II, ITI, or IV controlled substances and
agreeing to comply with such conditions.

(B) If the injured or disabled employee violates any of the conditions of
the agreement on more than one (1) occasion, then:

(i) The employee’s right to pain management through the prescrip-
tion of Schedule II, III, or IV controlled substances under this chapter
shall be terminated and the injured or disabled employee shall no longer
be entitled under this chapter to the prescription of such substances for
the management of pain;

(i) For injuries occurring on or after July 1, 2012, the violation shall
be deemed to be misconduct connected with the employee’s employment
for purposes of § 50-6-241(d); and

(iii) For injuries occurring on or after July 1, 2012, in the event such
violation occurs prior to a finding that the injured or disabled employee
is totally disabled as provided in § 50-6-207(4), through either a
judgment or decree entered by a court following a workers’ compensa-
tion trial or a settlement agreement approved pursuant to § 50-6-206,
the incapacity to work due to lack of pain management shall not be
considered when determining whether the injured employee is entitled
to permanent total disability benefits as provided in § 50-6-207(4).

(C) A physician may disclose the employee’s violation of the formal
written agreement on the physician’s own initiative. Upon request of the
employer, a physician shall disclose the employee’s violation of the formal
written agreement as provided in this section.

(D) The formal written agreement shall include a notice to the em-
ployee in capitalized, conspicuous lettering on the face of the agreement
the consequences for violating the terms of the agreement as provided for
in this subsection (j).

(E)(i) If an employer terminates an injured or disabled employee’s right

under this chapter to pain management through the prescription of

Schedule II, III, or IV controlled substances pursuant to alleged viola-

tions of the formal agreement as provided in subdivision (j)(4)(B), then

the employee may either file a:

(a) Request for assistance pursuant to § 50-6-238, if the benefit
review conference requirement has not been exhausted, and a work-
ers’ compensation specialist shall determine whether such violations
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occurred; or
(b) Petition in a court of proper jurisdiction as provided in § 50-6-

225, if the benefit review conference requirement has been exhausted,

for a determination of whether such violations occurred.

(ii) If an employer or insurer alleges that an injured or disabled
employee is not entitled to reconsideration under § 50-6-241(d) or
permanent total disability benefits as provided in § 50-6-207(4) because
of the employee’s alleged violations of the formal agreement as provided
in subdivision (j)(4)(B), then a court shall also determine whether such
violations occurred.

(5) Prescribing one (1) or more Schedule II, III, or IV controlled sub-
stances for pain management treatment of an injured or disabled employee
for a period of time exceeding ninety (90) days from the initial prescription
of any such controlled substances is considered to be medical care services
for the purposes of utilization review as provided in this chapter. The
department is authorized to impose a fee for the administration of an appeal
process for utilization review under this subdivision (j)(5) and subdivision

(G)(3).

50-6-204. Medical treatment, attendance and hospitalization — Re-

lease of medical records — Reports — Disputes — Reim-
bursement or payment of expenses — Burial expenses —
Physical examinations — Pain management. [Effective on
July 1, 2014. See the version effective until July 1, 2014.]

(@)(D(A) The employer or the employer’s agent shall furnish, free of charge to
the employee, such medical and surgical treatment, medicine, medical and
surgical supplies, crutches, artificial members, and other reasonable and
necessary apparatus, including prescription eyeglasses and eye wear, such
nursing services or psychological services as ordered by the attending
physician and hospitalization, including such dental work made reason-
ably necessary by accident as defined in the chapter.

(B) No medical provider shall charge more than ten dollars ($10.00) for
the first twenty (20) pages or less, and twenty-five cents (25¢) per page for
each page after the first twenty (20) pages, for any medical reports, medical
records or documents pertaining to medical treatment or hospitalization of
the employee that are furnished pursuant to this subsection (a).

(2)(A) It is the intent of the general assembly that the administration of the
workers’ compensation system proceed in a timely manner and that the
parties and the division have reasonable access to the employee’s medical
records and medical providers that are pertinent to and necessary for the
efficient resolution of the employee’s workers’ compensation claim in a
timely manner. To that end, employers or case managers may communicate
with the employee’s authorized treating physician, orally or in writing, and
each medical provider shall be required to release the records of any
employee treated for a work-related injury to both the employer and the
employee within thirty (30) days after admission or treatment. There shall
be no implied covenant of confidentiality with respect to those records,
which will include all written memoranda or visual or recorded materials,
e-mails and any written materials provided to the employee’s authorized
treating physician, by case managers, employers, insurance companies, or
their attorneys or received from the employee’s authorized treating
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physician.

(B) For purposes of subdivision (a)(2), “employer” means the employer,
the employer’s attorney, the employer’s insurance carrier or third party
administrator, a case manager as authorized by § 50-6-123, or any
utilization review agent as authorized by § 50-6-124 during the employee’s
treatment for the claimed workers’ compensation injury.

(C) If the division becomes involved in the appeal of a utilization review
issue, then the division is authorized to communicate with the medical
provider involved in the dispute, either orally or in writing, to permit the
timely resolution of the issue and shall notify the employee, employer, and
any attorney representing the employee or employer that they may review or
copy the documents and responses. Each party requesting copies of records
shall pay a fee authorized by subdivision (a)(1)(B) prior to the division
providing the requested copies.

(D) No relevant information developed in connection with authorized

medical treatment or an examination provided pursuant to this section for
which compensation is sought by the employee shall be considered a
privileged communication, and no medical provider shall incur any
liability as a result of providing medical information, records, opinions, or
reports as described in subdivision (a)(2)(C); provided, that the medical
provider complies with subdivision (a)(2)(C).
(3)(A) The injured employee shall accept the medical benefits afforded
under this section; provided that in any case when the employee has
suffered an injury and expressed a need for medical care, the employer shall
designate a group of three (3) or more independent reputable physicians,
surgeons, chiropractors or specialty practice groups if available in the
injured employee’s community or, if not so available, in accordance with
subdivision (a)(3)(B), from which the injured employee shall select one (1)
to be the treating physician.

(i) When necessary, the treating physician selected in accordance with
this subdivision (a)(3)(A) shall make referrals to a specialist physician,
surgeon, or chiropractor and immediately notify the employer. The
employer shall be deemed to have accepted the referral, unless the
employer, within three (3) business days, provides the employee a panel of
three (3) or more independent reputable physicians, surgeons, chiroprac-
tors or specialty practice groups. In this case, the employee may choose a
specialist physician, surgeon, chiropractor or specialty practice group to
provide treatment only from the panel provided by the employer.

(it) The liability of the employer for the services provided to the
employee shall be limited to the maximum allowable fees that are
established in the applicable medical fee schedule adopted pursuant to
this section.

(iit) The division shall have authority to waive subdivision
(a)(3)(A)(ii) when necessary to provide treatment for an injured employee.
(B) If three (3) or more independent reputable physicians, surgeons,

chiropractors or specialty practice groups are not available in the employ-
ee’s community, the employer shall provide a list of three (3) independent
reputable physicians, surgeons, chiropractors or specialty practice groups,
within a one hundred (100) mile radius of the employee’s community.

(C) When the treating physician or chiropractor refers the injured
employee, the employee shall be entitled to have a second opinion on the
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issue of surgery and diagnosis from a physician or chiropractor specified in
the initial panel of physicians provided by the employer pursuant to
subdivision (a)(3)(A). The employee’s decision to obtain a second opinion
shall not alter the previous selection of the treating physician or
chiropractor.

(D)(i) The employer shall provide the applicable panel of physicians or
chiropractors to the employee in writing on a form prescribed by the
division, and the employee shall select a physician or chiropractor from
the panel, sign and date the completed form, and return the form to the
employer. The employer shall provide a copy of the completed form to the
employee and shall maintain a copy of the completed form in the records
of the employer and shall produce a copy of the completed form upon
request by the division.

(it) In any case when the employee has been presented the physician
selection form but has failed to sign the completed form and return it to
the employer, the employee’s receipt of treatment from any physician
provided in the panel after the date the panel was provided shall
constitute acceptance of the panel and selection of the physician from
whom the employee received treatment as the treating physician, special-
ist physician, chiropractor or surgeon.

(E) In all cases where the treating physician has referred the employee to
a specialist physician, surgeon, chiropractor or specialty practice group, the
specialist physician, surgeon, or chiropractor to which the employee has
been referred, or selected by the employee from a panel provided by the
employer, shall become the treating physician until treatment by the
specialist physician, surgeon, or chiropractor concludes and the employee
has been referred back to the treating physician selected by the employee
from the initial panel provided by the employer under subdivision (a)(3)(A).

(F) In all cases when an employee changes his or her community of
residence after selection of a physician under this subdivision (a)(3), the
employer shall provide the employee, upon written request, a new panel of
reputable physicians, surgeons, chiropractors or specialty practice groups,
as provided in subdivision (a)(3)(A), from which the injured employee shall
select one (1) to be the treating physician.

(G) If any physician, surgeon, chiropractor or specialty practice group
included on a panel provided to an employee under this subsection declines
to accept the employee as a patient for the purpose of providing treatment
to the employee for his workers’ compensation injury, the employee may
either select a physician from the remaining physicians, surgeons or
chiropractors included on the initial panel provided to the employee
pursuant to subdivision (a)(3)(A) or request that the employer provide an
additional choice of a physician, surgeon, chiropractor or specialty practice
group to replace the physician, surgeon or chiropractor who refused to
accept the injured employee as a patient for the purpose of treating his or
her workers’ compensation injury.

(H) Any treatment recommended by a physician or chiropractor selected
pursuant to this subdivision (a)(3) or by referral, if applicable, shall be
presumed to be medically necessary for treatment of the injured employee.

(I) Following the adoption of treatment guidelines pursuant to § 50-6-
124, the presumption of medical necessity for treatment recommended by a
physician or chiropractor selected pursuant to this subsection or by
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referral, if applicable, shall be rebuttable only by clear and convincing

evidence demonstrating that the recommended treatment substantially

deviates from, or presents an unreasonable interpretation of, the treatment
guidelines.

(4) [Deleted by 2013 amendment, effective July 1, 2014.]

(5) [Deleted by 2013 amendment, effective July 1, 2014.]

(6)(A) When an injured worker is required by the worker’s employer to

travel to an authorized medical provider or facility located outside a radius

of fifteen (15) miles from the insured worker’s residence or workplace, then,
upon request, the employee shall be reimbursed for reasonable travel
expenses. The injured employee’s travel reimbursement shall be calculated

based on a per mile reimbursement rate, as defined in subdivision (a)(6)(B),

times the total round trip mileage as measured from the employee’s

residence or workplace to the location of the medical provider’s facility. The
definition of community as contemplated by this subdivision (a)(6)(A) shall
apply only for the purposes of this section.

(B) The per mile reimbursement rate for the injured employee shall be no
less than the mileage allowance authorized for state employees who have
been authorized to use personally owned vehicles in the performance of
their duties. This minimum per mile reimbursement rate shall be based on
the last published comprehensive travel regulations promulgated by the
department of finance and administration.

(b)(1) Where the nature of the injury or occupational disease, as defined in
$ 50-6-102, is such that it does not disable the employee but reasonably
requires medical, surgical, psychological or dental treatment or care, medi-
cine, surgery, dental and psychological treatment, medicine, medical and
surgical supplies, crutches, artificial members, and other apparatus shall be
furnished by the employer.

(2) [Deleted by 2013 amendment, effective July 1, 2014.]

(¢) In case death results from the injury or occupational disease, as defined in
$ 50-6-102, the employer shall, in addition to the medical services, etc., referred
to in subsections (a) and (b), pay the burial expenses of the deceased employee,
not exceeding seven thousand five hundred dollars ($7,500). If the deceased
employee leaves no dependents entitled to compensation under this chapter, the
employer shall pay to the employee’s estate the additional benefits provided in
§ 50-6-209(b)(2) and (3), and shall also be liable for the medical and hospital
services and burial expenses provided for in this section.

(d)(1) The injured employee must submit to examination by the employer’s

physician at all reasonable times if requested to do so by the employer, but the

employee shall have the right to have the employee’s own physician present at
the examination, in which case the employee shall be liable to the employee’s
physician for that physician’s services.

(2) Any medical report submitted to the employer based upon the exami-
nation, or a true copy of the report, shall be furnished by the employer to the
employee upon request; provided, that the employer may, in the employer’s
discretion, furnish the report to the attorney for the employee or to a member
of the employee’s family.

(3) [Deleted by 2013 amendment, effective July 1, 2014.]

(4) The employer shall pay for the services of the physician making the
examination at the instance of the employer.

(5) When a dispute as to the degree of medical impairment exists, either
party may request an independent medical examiner from the administra-
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tor’s registry. If the parties are unable to mutually agree on the selection of an
independent medical examiner from the administrator’s registry, it shall be
the responsibility of the employer to provide a written request to the
administrator for assignment of an independent medical examiner with a
copy of the notice provided to the other party. Upon receipt of the written
request, the administrator shall provide the names of three (3) independent
medical examiners chosen at random from the registry. No physician may
serve as an independent medical examiner in a case and serve on any panel
of providers selected under this section for the employer involved in such case.
The administrator shall immediately notify the parties by facsimile or e-mail
when the list of independent medical examiners has been assigned to a
matter, but in any event the notification shall be made within five (5) business
days of the date of the request. The employer may strike one (1) name from the
list, with the rejection made and communicated to the other party by facsimile
or e-mail no later than the third business day after the date on which
notification of the list is provided. The employee shall select a physician to
perform the independent medical examination from the remaining physi-
cians on the list. All costs and fees for an independent medical examination
and report made pursuant to this subdivision (d)(5) shall be paid by the
employer. The written opinion as to the permanent impairment rating given
by the independent medical examiner pursuant to this subdivision (d)(5)
shall be presumed to be the accurate impairment rating; provided, however,
that this presumption may be rebutted by clear and convincing evidence to the
contrary.

(6) The administrator shall establish by rule, in accordance with the
Uniform Administrative Procedures Act, compiled title 4, chapter 5, an
independent medical examiners registry. The administrator shall establish
qualifications for the independent medical examiners, including continuing
education and peer review requirements, with the advice of the Tennessee
Medical Association and the advisory council on workers’ compensation,
established by § 50-6-121. The rules established shall include, but not be
limited to, qualifications and procedures for submission of an application for
inclusion on the registry, procedures for the review and maintenance of the
registry, and procedures for assignment that ensures that the composition of
the panels is random.

(7) Whenever the nature of the injury is such that specialized medical
attention is required or indicated and the specialized medical attention is not
available in the community in which the injured employee resides, the injured
employee can be required to go, at the request of and at the expense of the
employer, to the nearest location at which the specialized medical attention is
available.

(8) If the injured employee refuses to comply with any reasonable request
for examination or to accept the medical or specialized medical services that
the employer is required to furnish under this chapter, the injured employee’s
right to compensation shall be suspended and no compensation shall be due
and payable while the injured employee continues to refuse.

(9) For accidents or injuries occurring on or after July 1, 2005, in case of
a dispute as to the injury, other than disputes as to the degree of medical
impairment, the court may, at the instance of either party or on its own
motion, appoint a neutral physician of good standing and ability to make an
examination of the injured person and report the physician’s findings to the
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court, the expense of which examination shall be borne equally by the parties.
(e) In all death claims where the cause of death is obscure or is disputed, any

interested party may require an autopsy, the cost of which is to be borne by the
party demanding the autopsy.

(f) Any physician whose services are furnished or paid for by the employer

and who treats or makes or is present at any examination of an injured
employee may be required to testify as to any knowledge acquired by the
physician in the course of the treatment or examination as the treatment or
examination relates to the injury or disability arising therefrom.

(g)(1) If an emergency, or on account of the employer’s failure or refusal to
provide the medical care and services required by this law, the injured
employee or the injured employee’s dependents may provide the medical care
and services, and the cost of the medical care and services, not exceeding three
hundred dollars ($300), shall be borne by the employer; provided, that the
pecuniary liability of the employer shall be limited to the charges for the
service that prevail in the community where the services are rendered.
(2)(A) If an employer does not provide medical care and treatment, medical
services or medical benefits, or both, that an employee contends should be
provided as a result of a judgment or decree entered by a workers’
compensation judge following a workers’ compensation trial or as a result
of a workers’ compensation settlement agreement, either the employee or the
employer, or the attorney for the employee or employer, shall request the
assistance of a workers’ compensation mediator to determine whether such
medical care and treatment, medical services or medical benefits, or both,
are appropriate by filing a petition for benefit determination and partici-
pating in alternative dispute resolution as provided in § 50-6-236. If the
parties do not resolve the dispute by agreement, either party may file a
request for a hearing and submit the dispute to a workers’ compensation
Jjudge for resolution after the workers’ compensation mediator has issued a
dispute certification notice in accordance with § 50-6-236.

(B) A workers’ compensation judge shall have the authority to determine
whether it is appropriate to order the employer or the employer’s insurer to
provide specific medical care and treatment, medical services or medical
benefits, or both, to the employee pursuant to a judgment or decree entered
by a judge following a workers’ compensation trial or pursuant to a
workers’ compensation settlement agreement approved by a workers’ com-
pensation judge pursuant to § 50-6-240. The workers’ compensation
Jjudge’s authority shall include, but is not limited to, the authority to order
specific medical care and treatment, medical services or medical benefits, or
both. The authority of a workers’ compensation judge to order the provision
of benefits under this section shall include authority to order specific
medical care and treatment, medical services or medical benefits, or both
for all settlements approved by the department, the division, the commis-
sioner, the commissioner’s designee or a workers’ compensation specialist
even if the settlement was approved under prior law.

(h) All psychological or psychiatric services available under subdivisions

(a)(1) and (b)(1) shall be rendered only by psychologists or psychiatrists and
shall be limited to those ordered upon the referral of physicians authorized
under subdivision (a)(4).

(i)(1) The administrator, in consultation with the medical care and cost
containment committee and the advisory council on workers’ compensation,
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is authorized to establish by rule, in accordance with the Uniform Adminis-
trative Procedures Act, compiled in title 4, chapter 5, a comprehensive
medical fee schedule and a related system that includes, but is not limited to,
procedures for review of charges, enforcement procedures and appeal hear-
ings to implement the fee schedule. In developing the rules, the administrator
shall strive to assure the delivery of quality medical care in workers’
compensation cases and access by injured workers to primary and specialist
care while controlling prices and system costs. The medical care fee schedule
shall be comprehensive in scope and shall address fees of physicians and
surgeons, hospitals, prescription drugs, and ancillary services provided by
other health care facilities and providers. The administrator may consider
any and all reimbursement systems and methodologies in developing the fee
schedule, except that, in no event shall the fee schedule set forth differing rates
for reimbursement or conversion factors for reimbursement of physical or
occupational therapy services based or dependent on whether the services are
performed in independently-owned facilities or physician-affiliated facilities,
and shall not otherwise consider the physician ownership in the facility
providing services. However, differing reimbursement rates may be imple-
mented by the administrator upon the department’s presentation of state data
demonstrating there is a need for differing reimbursement rates for physical /
occupational therapy services and upon the department’s holding a public
hearing on the issue.

(2) The administrator is authorized to retain experts to assist in the
development of the fee schedule and related system in accordance with the
contracting rules of the department of finance and administration.

(3) The administrator, in consultation with the medical care and cost
containment committee and the advisory council on workers’ compensation,
shall review the fee schedules adopted pursuant to this section on an annual
basis and when appropriate the administrator shall revise the fee schedules
as necessary. It is the intent of the general assembly that this annual review
consider, among other factors, the medical consumer price index.

(4)(A) The comprehensive medical fee schedule adopted pursuant to this

subsection (i) is not intended to prohibit an employer, trust or pool, or

insurer from negotiating lower fees in its own medical fee agreements.

(B) [Deleted by 2010 amendment.]

(C) [Deleted by 2010 amendment.]

(D) [Deleted by 2010 amendment.]
(J)(1) If a treating physician determines that pain is persisting for an injured
or disabled employee beyond an expected period for healing, the treating
physician may either prescribe, if the physician is a qualified physician as
defined in subdivision (j)(2)(B), or refer, such injured or disabled employee for
pain management encompassing pharmacological, nonpharmacological and
other approaches to manage chronic pain.

(2)(A) In the event that a treating physician refers an injured or disabled

employee for pain management, the employee is entitled to a panel of

qualified physicians as provided in subdivision (a)(4) except that, in light
of the variation in availability of qualified pain management resources
across the state, if the office of each qualified physician listed on the panel
is located not more than one hundred seventy-five (175) miles from the
injured or disabled employee’s residence or place of employment, then the
community requirement of subdivision (a)(4) shall not apply for the
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purposes of pain management.

(B) For the purposes of the panel required by subdivision (j)(2)(A),
“qualified physician” means an individual licensed to practice medicine or
osteopathy in this state and:

(i) Board certified in anesthesiology, neurological surgery, orthopedic
surgery, radiology or physical medicine and rehabilitation through the:

(a) American Board of Medical Specialties (ABMS);
(b) American Osteopathic Association (AOA); or
(c) Another organization authorized by the administrator;

(it) Board certified by an organization listed in subdivision
(G2)(B)(@)(a)-(c) in a specialty other than a specialty listed in subdivision
((2)(B)(i) and who has completed an ABMS or AOA subspecialty board
in pain medicine, or completed an Accreditation Council for Graduate
Medical Education (ACGMA) accredited pain fellowship; or

(iii) Serving as a clinical instructor in pain management at an
accredited Tennessee medical training program.

(3) The injured or disabled employee is not entitled to a second opinion on

the issue of impairment, diagnosis or prescribed treatment relating to pain
management. However, on no more than one (1) occasion, if the injured or
disabled employee submits a request in writing to the employer stating that
the prescribed pain management fails to meet medically accepted standards,
then the employer shall initiate and participate in utilization review as
provided in this chapter for the limited purpose of determining whether the
prescribed pain management meets medically accepted standards.

(4)(A) As a condition of receiving pain management that requires prescrib-
ing Schedule II, III, or IV controlled substances, the injured or disabled
employee may sign a formal written agreement with the physician prescrib-
ing the Schedule II, III, or IV controlled substances acknowledging the
conditions under which the injured or disabled employee may continue to
be prescribed Schedule II, 111, or IV controlled substances and agreeing to
comply with such conditions.

(B) If the injured or disabled employee violates any of the conditions of
the agreement on more than one (1) occasion, then:

(i) The employee’s right to pain management through the prescription
of Schedule II, III, or IV controlled substances under this chapter shall
be terminated and the injured or disabled employee shall no longer be
entitled under this chapter to the prescription of such substances for the
management of pain;

(it) For injuries occurring on or after July 1, 2012, the violation shall
be deemed to be misconduct connected with the employee’s employment
for purposes of § 50-6-241(d); and

(iit) For injuries occurring on or after July 1, 2012, in the event such
violation occurs prior to a finding that the injured or disabled employee
is totally disabled as provided in § 50-6-207(4), through either a judg-
ment or decree entered by a court following a workers’ compensation trial
or a settlement agreement approved pursuant to § 50-6-206, the inca-
pacity to work due to lack of pain management shall not be considered
when determining whether the injured employee is entitled to permanent
total disability benefits as provided in § 50-6-207(4).

(C) A physician may disclose the employee’s violation of the formal
written agreement on the physician’s own initiative. Upon request of the
employer, a physician shall disclose the employee’s violation of the formal
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written agreement as provided in this section.

(D) The formal written agreement shall include a notice to the employee
in capitalized, conspicuous lettering on the face of the agreement the
consequences for violating the terms of the agreement as provided for in this
subsection (j).

(E)(Q) If an employer terminates an injured or disabled employee’s right

under this chapter to pain management through the prescription of

Schedule II, I1I, or IV controlled substances pursuant to alleged viola-

tions of the formal agreement as provided in subdivision (j)(4)(B), then

the employee may file a petition for benefit determination.

(it) If an employer or insurer alleges that an injured or disabled
employee is not entitled to reconsideration under § 50-6-241(d) or
permanent total disability benefits as provided in § 50-6-207(4) because
of the employee’s alleged violations of the formal agreement as provided
in subdivision (j)(4)(B), then a court shall also determine whether such
violations occurred.

(5) Prescribing one (1) or more Schedule II, I11, or IV controlled substances
for pain management treatment of an injured or disabled employee for a
period of time exceeding ninety (90) days from the initial prescription of any
such controlled substances is considered to be medical care services for the
purposes of utilization review as provided in this chapter. The department is
authorized to impose a fee for the administration of an appeal process for
utilization review under this subdivision (j)(5) and subdivision (j)(3).

(k) All permanent impairment ratings shall be assigned by the treating

physician or chiropractor.

(1) The treating physician or chiropractor shall utilize the applicable
edition of the AMA guides as established by this chapter.

(A) The medical advisory committee shall, within six (6) months of the
release of a new edition, conduct an evaluation of the new edition, report the
committee’s findings to the administrator and recommend to the adminis-
trator whether the new edition should be designated for application to the
provisions of this chapter. The administrator shall report the committee’s
findings and recommendation to the general assembly. The AMA guides, as
defined in § 50-6-102, shall remain in effect until a new edition is
designated by the general assembly.

(B) No impairment rating, whether contained in a medical record,
medical report, including a medical report pursuant to § 50-6-235(c),
deposition, or oral expert opinion testimony shall be accepted during
alternative dispute resolution proceedings or be admissible into evidence at
the trial of a workers’ compensation claim unless the impairment rating is
based on the applicable edition of the AMA guides or, in cases not covered
by the AMA guides, an impairment rating by any appropriate method used
and accepted by the medical community.

(2) The treating physician or chiropractor shall assign impairment ratings
as a percentage of the body as a whole and shall not consider complaints of
pain in calculating the degree of impairment, notwithstanding allowances for
pain provided by the applicable edition of the AMA guides as established by
this chapter.

(3) The treating physician or chiropractor shall evaluate the employee for
purposes of assigning an impairment rating and the employee shall attend
the evaluation. An employee who fails to attend a scheduled evaluation
without justifiable cause shall be subject to sanctions up to and including
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dismissal of the employee’s claim for workers’ compensation benefits.

(4) Scheduling of the evaluation shall occur within time limits and
according to procedures promulgated by the administrator by rule.

(5) The treating physician or chiropractor shall complete the evaluation
and submit an impairment rating report, on a form prescribed by the
administrator, within time limits imposed by the administrator through the
promulgation of rules.

(6) The treating physician’s or chiropractor’s written opinion of the injured
employee’s permanent impairment rating shall be presumed to be the
accurate impairment rating. This presumption shall be rebuttable by the
presentation of contrary evidence that satisfies a preponderance of the
evidence standard.

50-6-205. Period of compensation — Maximum amount — Notice of
payment, change or nonpayment — Records — Notice of
controversy. [Effective until July 1, 2014. See the version
effective on July 1, 2014.]

(a) No compensation shall be allowed for the first seven (7) days of disability
resulting from the injury, excluding the day of injury, except the benefits
provided for in § 50-6-204, but if disability extends beyond that period,
compensation shall commence with the eighth day after the injury. In the
event, however, that the disability from the injury exists for a period as long as
fourteen (14) days, then compensation shall be allowed beginning with the first
day after the injury.

(b)(1) The total amount of compensation payable under this part shall not

exceed the maximum total benefit, as that benefit is defined in § 50-6-102,

in any case, exclusive of travel reimbursement, medical, hospital and funeral

benefits.

(2) Compensation shall be paid promptly. The first payment shall be due
and payable within fifteen (15) days after the employer has knowledge of any
disability or death, and thereafter compensation shall be paid to the
employee or the employee’s dependents semimonthly. Evidence of the
initiation or denial of the compensation is inadmissible in a subsequent
proceeding concerning the issue of the compensability of injury.

(3)(A) In addition to any other penalty provided by law, if an employer,

trust or pool or an employer’s insurer fails to pay, or untimely pays,

temporary disability benefits within twenty (20) days after the employer
has knowledge of any disability that would qualify for benefits under this
chapter, a workers’ compensation specialist shall have the authority to
assess against the employer, trust or pool or the employer’s insurer a civil
penalty in addition to the temporary disability benefits that are due to the
employee. The penalty, if assessed, shall be in an amount equal to
twenty-five percent (25%) of the temporary disability benefits that were
not paid in accordance with this subsection (b). Furthermore, the penalty
may be assessed as to all temporary disability benefits that are deter-

mined not to be paid in compliance with this subsection (b).

(B) Prior to the assessment of any civil penalty, the specialist shall issue

a written request to the employer or insurance carrier to provide docu-

mentation as to why the civil penalty should not be assessed.

(C) If the specialist determines the employer or insurer was not in
compliance with this subsection (b), the specialist shall issue a written
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order that assesses the penalty in a specific dollar amount to be paid
directly to the employee. If the employer or insurer fails to comply with the
order within fifteen (15) calendar days of that order’s becoming final, the
employer or insurer shall be subject to penalties as set forth in

§ 50-6-238(d).

(D) In any civil action filed pursuant to this chapter, the court shall
have the authority to assess penalties as provided in this subdivision

(©)(3).

(c)(1) Upon making the first payment of benefits, and upon stopping or
changing the benefits for any cause other than final settlement, or upon
denying a claim after proper investigation, the employer’s insurance carrier
or the employer, if self-insured, shall immediately notify the administrator,
on a form prescribed by the administrator, that the payment of income

benefits has begun or has been stopped or changed.

(2) Failure to file the notice shall be a misdemeanor and shall, upon
conviction, be punishable by a fine of not more than fifty dollars ($50.00).
(d)(1) If payments have been made without an award, and the employer
subsequently elects to controvert the employer’s liability, notice of contro-
versy shall be filed with the administrator within fifteen (15) days of the due

date of the first omitted payment.

(2) In such cases, the prior payment of compensation shall not be
considered a binding determination of the obligations of the employer as to

future compensation payments.

(3) Likewise, the acceptance of compensation by the employee shall not be
considered a binding determination of the obligations of the employer as to
future compensation payments; nor shall the acceptance of compensation by
the employee be considered a binding determination of the employee’s

rights.

50-6-205. Period of compensation — Maximum amount — Notice of
payment, change or nonpayment — Records — Notice of
controversy. [Effective on July 1, 2014. See the version

effective until July 1, 2014.]

(a) No compensation shall be allowed for the first seven (7) days of disability
resulting from the injury, excluding the day of injury, except the benefits
provided for in § 50-6-204, but if disability extends beyond that period,
compensation shall commence with the eighth day after the injury. In the event,
however, that the disability from the injury exists for a period as long as
fourteen (14) days, then compensation shall be allowed beginning with the first

day after the injury.

(b)(1) The total amount of compensation payable under this part shall not
exceed the maximum total benefit, as that benefit is defined in § 50-6-102, in
any case, exclusive of travel reimbursement, medical, hospital and funeral

benefits.

(2) Compensation shall be paid promptly. The first payment shall be due
and payable within fifteen (15) days after the employer has knowledge of any
disability or death, and thereafter compensation shall be paid to the employee
or the employee’s dependents semimonthly. Evidence of the initiation or
denial of the compensation is inadmissible in a subsequent proceeding

concerning the issue of the compensability of injury.
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(3)(A) In addition to any other penalty provided by law, if an employer,
trust or pool or an employer’s insurer fails to pay, or untimely pays,
temporary disability benefits within twenty (20) days after the employer
has knowledge of any disability that would qualify for benefits under this
chapter, a workers’ compensation judge shall have the authority to assess
against the employer, trust or pool or the employer’s insurer a civil penalty
in addition to the temporary disability benefits that are due to the employee.

The penalty, if assessed, shall be in an amount equal to twenty-five percent

(25%) of the temporary disability benefits that were not paid in accordance

with this subsection (b). Furthermore, the penalty may be assessed as to all

temporary disability benefits that are determined not to be paid in

compliance with this subsection (b).

(B) Prior to the assessment of any civil penalty, the judge shall issue a
written request to the employer or insurance carrier to provide documen-
tation as to why the civil penalty should not be assessed.

(C) If the judge determines the employer or insurer was not in compli-
ance with this subsection (b), the judge shall issue a written order that
assesses the penalty in a specific dollar amount to be paid directly to the
employee. If the employer or insurer fails to comply with the order within
fifteen (15) calendar days of that order’s becoming final, the employer or
insurer shall be subject to penalties as set forth in § 50-6-238(d).

(D) In any civil action filed pursuant to this chapter, the court shall have
the authority to assess penalties as provided in this subdivision (b)(3).

(¢)(1) Upon making the first payment of benefits, and upon stopping or
changing the benefits for any cause other than final settlement, or upon
denying a claim after proper investigation, the employer’s insurance carrier
or the employer, if self-insured, shall immediately notify the administrator, on
a form prescribed by the administrator, that the payment of income benefits
has begun or has been stopped or changed.

(2) [Deleted by 2013 amendment, effective July 1, 2014.]

(d)(1) If payments have been made without an award, and the employer
subsequently elects to controvert the employer’s liability, notice of controversy
shall be filed with the administrator within fifteen (15) days of the due date
of the first omitted payment.

(2) In such cases, the prior payment of compensation shall not be consid-
ered a binding determination of the obligations of the employer as to future
compensation payments.

(3) Likewise, the acceptance of compensation by the employee shall not be
considered a binding determination of the obligations of the employer as to
future compensation payments; nor shall the acceptance of compensation by
the employee be considered a binding determination of the employee’s rights.

50-6-206. Settlements. [Effective until July 1, 2014.]

(a)(1) The interested parties shall have the right to settle all matters of
compensation between themselves, but all settlements, before the settle-
ments are binding on either party, shall be reduced to writing and shall be
approved by the judge of the circuit court or chancery court of the county
where the claim for compensation is entitled to be made. It shall be the duty
of the judge of the circuit court or chancery court to whom any proposed
settlement is presented for approval under this chapter, to examine the
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proposed settlement to determine whether the employee is receiving, sub-
stantially, the benefits provided by this chapter. To this end, the judge may
call and examine witnesses. Upon the settlement’s being approved, judg-
ment shall be rendered on the settlement by the court and duly entered by
the clerk. The cost of the proceeding shall be borne by the employer. Certified
copies of all papers, orders, judgments and decrees filed or entered by the
court upon the approval of such settlement, together with a copy of the
settlement agreement, shall be forwarded to the division of workers’ com-
pensation by the employer within ten (10) days after the entry of the
judgment. If it appears that any settlement approved by the court does not
secure to the employee in a substantial manner the benefits of this chapter,
the settlement may, in the discretion of the trial judge, be set aside at any
time within thirty (30) days after the receipt of the papers by the division,
upon the application of the employee or the administrator of the division in
the employee’s behalf, whether the court has adjourned in the meantime or
not, notwithstanding § 50-6-230 to the contrary. In all cases where the
settlement proceedings or any other court proceedings for workers’ compen-
sation under this chapter involve a subsequent injury wherein the employee
would be entitled to receive or is claiming compensation from the second
injury fund provided for in § 50-6-208, the administrator shall be made a
party defendant to the proceedings in an action filed by either the employer
or the injured employee and an attorney representing the department under
the supervision of the attorney general and reporter shall represent the
administrator in the proceeding. The court, by its decree, shall determine the
right of the claimant to receive compensation from the fund, and the clerk of
the court shall furnish to the administrator a certified copy of the decree, the
cost of which shall be added to the costs of the proceedings and shall be paid
as other costs are adjudged in the case.

(2) Notwithstanding any other provision of this chapter to the contrary,
the parties shall not be permitted to compromise and settle the issue of
future medical benefits to which an employee is entitled pursuant to this
chapter, except in accordance with the following:

(A) Nothing in this section shall be construed to prohibit the parties
from compromising and settling at any time the issue of future medical
benefits; provided, that the settlement agreement is approved by a trial
court, or the commissioner or the commissioner’s designee, and includes a
provision confirming that the claimant has been advised of the conse-
quences of the settlement, if any, with respect to Medicare and TennCare
benefits and liabilities.

(B) [Deleted by 2011 amendment.]

(C) Notwithstanding any other provision of this chapter or this subdi-
vision (a)(2), an employee who is determined to be permanently totally
disabled shall not be allowed to compromise and settle the employee’s
rights to future medical benefits.

(D) [Deleted by 2011 amendment.]

(b) Notwithstanding any other provision of this section, if there is a dispute

between the parties as to whether a claim is compensable, or as to the amount
of compensation due, the parties may settle the matter without regard to
whether the employee is receiving substantially the benefits provided by this
chapter; provided, that the settlement is determined by the court, or the
commissioner or the commissioner’s designee, to be in the best interest of the
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employee.
(c)(1) The commissioner or the commissioner’s designee may approve a
proposed settlement among the parties if:

(A) The settlement agreement has been signed by the parties;

(B) The commissioner or the commissioner’s designee has determined
that the employee is receiving, substantially, the benefits provided by this
chapter, or, in cases subject to subsection (b), in the best interest of the
employee; and

(C) If the employee was not represented by counsel at a benefit review
conference, the settlement agreement shall be reviewed by a specialist
within the department who was not associated with the employee’s case.
(2) Among the parties, a settlement approved by the commissioner

pursuant to this subsection (c) shall be entitled to the same standing as a
judgment of a court of record for purposes of § 50-6-230 and all other
purposes. A settlement approved by the commissioner may be appealed as a
final order pursuant to the Uniform Administrative Procedures Act, com-
piled in title 4, chapter 5.

(8)(A) For settlements in which the employee is represented by counsel,

the parties shall seek the approval of the department as provided in this

subsection (c), unless the parties agree to seek the approval of a court

pursuant to subsection (a).

(B) For settlements in which the employee is not represented by
counsel, the parties shall seek the approval of a court pursuant to
subsection (a), unless the parties agree to seek approval from the depart-
ment pursuant to this subsection (c).

(4) The commissioner or the commissioner’s designee shall approve or
reject settlements submitted to the department within three (3) business
days of receiving the settlement. The review and approval or disapproval
shall be provided in the regional offices of the division or other location
agreed to by the parties and the division. If the commissioner or the designee
does not approve or reject the settlement within three (3) business days,
either party may submit a copy of the signed settlement to any court with
jurisdiction to hear the underlying workers’ compensation claim. If the
injured employee is not represented by counsel, the review shall be con-
ducted in person.

(5) In approving settlements pursuant to this subsection (c¢), the commis-
sioner or the commissioner’s designee shall consider all pertinent factors,
including degree of medical impairment, the employee’s age, education,
skills and training, local job opportunities and capacity to work at types of
employment available in the claimant’s disabled condition. If the injured
employee is not represented by counsel, then the commissioner or the
commissioner’s designee shall thoroughly inform the employee of the scope
of benefits available under this chapter, the employee’s rights and the
procedures necessary to protect those rights.

50-6-207. Schedule of compensation. [Effective until July 1, 2014. See
the version effective on July 1, 2014.]

The following is the schedule of compensation to be allowed employees under

this chapter:
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(1) Temporary Total Disability.

(A) For injury producing temporary total disability, sixty-six and two
thirds percent (66 25%) of the average weekly wages as defined in this
chapter, subject to the maximum weekly benefit and minimum weekly
benefit; provided, that if the employee’s average weekly wages are equal to
or greater than the minimum weekly benefit, the employee shall receive
not less than the minimum weekly benefit; and provided, further, that if
the employee’s average weekly wages are less than the minimum weekly
benefit, the employee shall receive the full amount of the employee’s
average weekly wages, but in no event shall the compensation paid be less
than the minimum weekly benefit. Where a fractional week of temporary
total disability is involved, the compensation for each day shall be one
seventh ('/;) of the amount due for a full week;

(B)3) An employer may choose to continue to compensate an injured
employee at the employee’s regular wages or salary during the employ-
ee’s period of temporary total and temporary partial disability. The
payments shall not result in an employee’s receiving less than the
employee would otherwise receive for temporary disability benefits
under this chapter; however, a court or the department has no authority
to require an employer to pay any temporary disability benefits required
by subdivision (1)(A), in addition to the employee’s regular wages or
salary;

(i1) When an employee receives payments under subdivision (1)(B)(1)
and the employee’s claim for compensation under this chapter is
determined by a court or settlement to be compensable, the employer
shall be given credit for the payments. The credit shall be no more than
the employee would have been otherwise paid under subdivision (1)(A),
and any amount paid beyond the amount that would have otherwise
been paid under subdivision (1)(A) shall not be credited against any
award for permanent disability;

(C) Any person who has drawn unemployment compensation benefits
and who subsequently receives compensation for temporary disability
benefits under a workers’ compensation law with respect to the same
period shall be required to repay the unemployment compensation ben-
efits; provided, that the amount to be repaid does not exceed the amount
of temporary disability benefits;

(D) An employee claiming a mental injury as defined by § 50-6-102
occurring on or after July 1, 2009, shall be conclusively presumed to be at
maximum medical improvement upon the earliest occurrence of the
following:

(i) At the time the treating psychiatrist concludes the employee has
reached maximum medical improvement;

(i1) One hundred four (104) weeks after the employee has reached
maximum medical improvement as a result of the physical injury or
illness that is the proximate cause of the mental injury; or

(i1i) One hundred four (104) weeks after the date of injury in the case
of mental injuries where there is no underlying physical injury;

(E) If a treating physician determines that pain is persisting for an
injured worker beyond an expected period for healing, the physician may
refer such injured worker for pain management, encompassing pharma-
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cological, nonpharmacological and other approaches to reduce or stop pain
sensations. Such injured worker shall be presumed to have reached
maximum medical improvement at the earliest occurrence of the
following:

(i) The treating physician determines the injured worker has reached
maximum medical improvement; or

(ii) One hundred and four (104) weeks after the commencement of
pain management pursuant to the referral of the treating physician;

(2) Temporary Partial Disability. In all cases of temporary partial
disability, the compensation shall be sixty-six and two thirds percent (66
25%) of the difference between the average weekly wage of the worker at the
time of the injury and the wage the worker is able to earn in the worker’s
partially disabled condition. This compensation shall be paid during the
period of the disability, not, however, beyond four hundred (400) weeks,
payment to be made at the intervals when the wage was payable, as nearly
as may be, and subject to the same maximum, as stated in subdivision (1). In
no event shall the compensation be less than the minimum weekly benefit;

(3) Permanent Partial Disability.

(A) In case of disability partial in character but adjudged to be perma-
nent, there shall be paid to the injured employee, in addition to the
benefits provided by § 50-6-204, the following:

(i) Sixty-six and two thirds percent (66 25%) of the injured employee’s
average weekly wages for the period of time during which the injured
employee suffers temporary total disability on account of the injury, the
benefit being subject to the same limitation as to minimum and
maximum as provided in subdivision (1); and

(i1) In addition, the injured employee shall receive sixty-six and two
thirds percent (66 25%) of the injured employee’s average weekly wages
in accordance with the schedule set out in this subdivision (3); provided,
that the compensation paid the injured employee for the period of
temporary total disability and temporary partial disability shall not be
deducted from the compensation to be paid under the schedule:

(a) For the loss of a thumb, sixty-six and two thirds percent (66
%5%) of the average weekly wages during sixty (60) weeks;

(b) For the loss of a first finger, commonly called an index finger,
sixty-six and two thirds percent (66 25%) of the average weekly wages
during thirty-five (35) weeks;

(¢) For the loss of a second finger, sixty-six and two thirds percent
(66 25%) of the average weekly wages during thirty (30) weeks;

(d) For the loss of a third finger, sixty-six and two thirds percent (66
%5%) of the average weekly wages during twenty (20) weeks;

(e) For the loss of a fourth finger, commonly called a little finger,
sixty-six and two thirds percent (66 25%) of the average weekly wages
during fifteen (15) weeks;

(f) For the loss of the first phalange of the thumb, or of any finger,
which shall be considered equal to the loss of one half (}2) of such
thumb or finger, compensation shall be paid at the prescribed rate
during one half (%) of the time specified for the thumb or finger;

(g) The loss of more than one (1) phalange shall be considered as
the loss of the entire finger or thumb; provided, that in no case shall
the amount received for more than one (1) finger exceed the amount
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provided in this schedule for the loss of a hand,;

(h) For the loss of the great toe, sixty-six and two thirds percent (66
%5%) of the average weekly wages during thirty (30) weeks;

(i) For the loss of one (1) of the toes other than the great toe,
sixty-six and two thirds percent (66 25%) of the average weekly wages
during ten (10) weeks;

(7) The loss of a first phalange of any toe shall be considered to be
equal to the loss of one half (V%) of such toe, and compensation shall be
paid at the prescribed rate during one half (¥2) the time specified for
the toe;

(k) The loss of more than one phalange shall be considered as the
loss of the entire toe;

() For the loss of a hand, sixty-six and two thirds percent (66 25%)
of the average weekly wages during one hundred fifty (150) weeks;

(m) For the loss of an arm, sixty-six and two thirds percent (66 25%)
of the average weekly wages during two hundred (200) weeks;

(n) For the loss of a foot, sixty-six and two thirds percent (66 25%)
of the average weekly wages for one hundred twenty-five (125) weeks;

(o) For the loss of a leg, sixty-six and two thirds percent (66 25%) of
the average weekly wages during two hundred (200) weeks;

(p) Compensation for an arm or leg, if amputated above the wrist
joint or above the ankle joint shall be for the loss of the arm or leg;

(@) For the loss of an eye, sixty-six and two thirds percent (66 25%)
of the average weekly wages during one hundred (100) weeks;

(r) For the complete permanent loss of hearing in both ears,
sixty-six and two thirds percent (66 25%) of the average weekly wages
during one hundred fifty (150) weeks;

(s) For the loss of an eye and a leg, sixty-six and two thirds percent
(66 25%) of the average weekly wages during three hundred fifty (350)
weeks;

(t) For the loss of an eye and an arm, sixty-six and two thirds
percent (66 25%) of the average weekly wages during three hundred
fifty (350) weeks;

(u) For the loss of an eye and a hand, sixty-six and two thirds
percent (66 25%) of the average weekly wages during three hundred
twenty-five (325) weeks;

(v) For the loss of an eye and a foot, sixty-six and two thirds percent
(66 25%) of the average weekly wages during three hundred (300)
weeks;

(w) For the loss of two (2) arms, other than at the shoulder, sixty-six
and two thirds percent (66 25%) of the average weekly wages during
four hundred (400) weeks;

(x) For the loss of two (2) hands, sixty-six and two thirds percent
(66 25%) of the average weekly wages during four hundred (400)
weeks;

(y) For the loss of two (2) legs, sixty-six and two thirds percent (66
%5%) of the average weekly wages during four hundred (400) weeks;

(z) For the loss of two (2) feet, sixty-six and two thirds percent (66
%5%) of the average weekly wages during four hundred (400) weeks;

(aa) For the loss of one (1) arm and the other hand, sixty-six and
two thirds percent (66 25%) of the average weekly wages during four
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hundred (400) weeks;

(bb) For the loss of one (1) hand and (1) foot, sixty-six and two
thirds percent (66 %5%) of the average weekly wages during four
hundred (400) weeks;

(cc) For the loss of one (1) leg and one (1) hand, sixty-six and two
thirds percent (66 %5%) of the average weekly wages during four
hundred (400) weeks;

(dd) For the loss of one (1) arm and one (1) foot, sixty-six and two
thirds percent (66 25%) of the average weekly wages during four
hundred (400) weeks; and

(ee) For the loss of one (1) arm and one (1) leg, sixty-six and two
thirds percent (66 25%) of the average weekly wages during four
hundred (400) weeks;

(B) The total amount of compensation payable in this subdivision (3)
shall not exceed the maximum total benefit;

(C) When an employee sustains concurrent injuries resulting in concur-
rent disabilities, such employee shall receive compensation only for the
injury that produced the longest period of disability, but this section shall
not affect liability for the concurrent loss of more than one (1) member, for
which members’ compensations are provided in the specific schedule and
in subdivision (4)(B). In all cases the permanent and total loss of the use
of a member shall be considered as equivalent to the loss of that member,
but in such cases the compensation in and by the schedule provided shall
be in lieu of all other compensation;

(D) In cases of permanent partial disability due to injury to a member
resulting in less than total loss of use of the member not otherwise
compensated in this schedule, compensation shall be paid at the pre-
scribed rate during that part of the time specified in the schedule for the
total loss or total loss of use of the respective member that the extent of
injury to the member bears to its total loss. If an injured employee refuses
employment suitable to the injured employee’s capacity, offered to or
procured for the injured employee, the injured employee shall not be
entitled to any compensation at any time during the continuance of the
refusal, unless at any time in the opinion of a court having jurisdiction
over the underlying workers’ compensation case the refusal is justifiable.
All compensation provided in this subdivision (3) for loss to members, or
loss of use of members, is subject to the same limitation as to maximum
and minimum as are stated in subdivision (1);

(E) For serious disfigurement to the head, face or hands, not resulting
from the loss of a member or other injury specifically compensated, so
altering the personal appearance of the injured employee as to materially
affect the injured employee’s employability in the employment in which
the injured employee was injured or other employment for which the
injured employee is then qualified, sixty-six and two thirds percent (66
%5%) of the average weekly wages for the period the court determines, not
exceeding two hundred (200) weeks. This benefit shall not be awarded in
any case where the injured employee is compensated under any other
provision of this chapter;

(F) All other cases of permanent partial disability enumerated in this
subdivision (3) shall be apportioned to the body as a whole, which shall
have a value of four hundred (400) weeks, and there shall be paid
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compensation to the injured employee for the proportionate loss of use of
the body as a whole resulting from the injury. Compensation for such
permanent partial disability shall be subject to the same limitations as to
maximum and minimum as provided in subdivision (1). If an employee has
previously sustained an injury compensable under this section for which a
court of competent jurisdiction has awarded benefits based on percentage
of disability to the body as a whole and suffers a subsequent injury not
enumerated in this subdivision (3), the injured employee shall be paid
compensation for the period of temporary total disability and only for the
degree of permanent disability that results from the subsequent injury.
The benefits provided by this subdivision (3)(F) shall not be awarded in
any case where benefits for a specific loss are otherwise provided in this
chapter;
(4) Permanent Total Disability.
(A)(i) For permanent total disability as defined in subdivision (4)(B),
sixty-six and two thirds percent (6625%) of the wages received at the
time of the injury, subject to the maximum weekly benefit and minimum
weekly benefit; provided, that if the employee’s average weekly wages
are equal to or greater than the minimum weekly benefit, the employee
shall receive not less than the minimum weekly benefit; provided,
further, that if the employee’s average weekly wages are less than the
minimum weekly benefit, the employee shall receive the full amount of
the employee’s average weekly wages, but in no event shall the com-
pensation paid be less than the minimum weekly benefit. This compen-
sation shall be paid during the period of the permanent total disability
until the employee is, by age, eligible for full benefits in the Old Age
Insurance Benefit Program under the Social Security Act, compiled in
42 U.S.C. § 401 et seq.; provided, that with respect to disabilities
resulting from injuries that occur after sixty (60) years of age, regardless
of the age of the employee, permanent total disability benefits are
payable for a period of two hundred sixty (260) weeks. The compensation
payments shall be reduced by the amount of any old age insurance
benefit payments attributable to employer contributions that the em-
ployee may receive under title 42, chapter 7, title II of the Social
Security Act, 42 U.S.C. § 401 et seq. Notwithstanding any statute or
court decision to the contrary, the statutory social security offset
provided by this section shall have no applicability to death benefits
awarded to a deceased worker’s dependents pursuant to this chapter;
(i1) Notwithstanding any other law to the contrary and notwithstand-
ing any agreement of the parties to the contrary, permanent total
disability payments shall not be commuted to a lump sum, except in
accordance with the following:

(a) Benefits may be commuted to a lump sum to pay only the
employee’s attorney’s fees and litigation expenses and to pay pre-
injury obligations in arrears;

(b) The commuted portion of an award shall not exceed the value of
one hundred (100) weeks of the employee’s benefits;

(c) After the total amount of the commuted lump sum is deter-
mined, the amount of the weekly disability benefit shall be recalcu-
lated to distribute the total remaining permanent total benefits in
equal weekly installments beginning with the date of entry of the
order and terminating on the date the employee’s disability benefits
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terminate pursuant to subdivision (4)(A)(1);

(iii) Attorneys’ fees in contested cases of permanent total disability
shall be calculated upon the first four hundred (400) weeks of disability
only;

(iv) In case an employee who is permanently and totally disabled
becomes a resident of a public institution, and provided further, that if
no person or persons are wholly dependent upon the employee, then the
amounts falling due during the lifetime of the employee shall be paid to
the employee or to the employee’s guardian or conservator, if adjudi-
cated incompetent, to be spent for the employee’s benefit; such payments
to cease upon the death of the employee;

(B) When an injury not otherwise specifically provided for in this

chapter totally incapacitates the employee from working at an occupation
that brings the employee an income, the employee shall be considered
totally disabled and for such disability compensation shall be paid as
provided in subdivision (4)(A); provided, that the total amount of compen-
sation payable under this subdivision (4)(B) shall not exceed the maxi-
mum total benefit, exclusive of medical and hospital benefits;

(C)d) If an employee is determined, by trial or settlement, to be
permanently totally disabled, the employer, insurer or the department,
in the event the second injury fund is involved, may have the employee
examined, at the expense of the requesting entity, from time to time,
subject to the conditions outlined in this section, and may seek recon-
sideration of the issue of permanent total disability as provided in this
subdivision (4)(C);

(i1) The request for the examination of the employee may not be made
until twenty-four (24) months have elapsed following the entry of a final
order in which it is determined that the employee is permanently totally
disabled. Any request for an examination is subject to considerations of
reasonableness in regard to notice prior to examination, place of
examination and length of examination;

(iii) A request for an examination may not be made more often than
once every twenty-four (24) months. The procedure for this examination
shall be as follows:

(a) The requesting entity shall first make informal contact with the
employee, either by letter or by telephone, to attempt to schedule an
appointment with a physician for examination at a mutually agree-
able time and place. It is the intent of the general assembly that the
requesting entity make a good faith effort to reach a mutual agree-
ment for examination, recognizing the inherently intrusive nature of
a request for examination;

(b) If, after a reasonable period of time, not to exceed thirty (30)
days, mutual agreement is not reached, the requesting entity shall
send the employee written notice of demand for examination by
certified mail, return receipt requested, on a form provided by the
department. The form shall clearly inform the employee of the
following: the date, time and place of the examination; the name of the
examining physician; the employee’s obligations; any pertinent time
limitations; the employee’s rights; and any consequences of the
employee’s failure to submit to the examination. The examination
shall be scheduled to take place within thirty (30) days of the date on



Page: 216 Date: 11/18/13

Time: 1:55:48

Path: @psc3912/nep_usa_pri/XPRIMARY/STATUTES/TN_IS/ep_PRIMARYtn_statutes_codebillv2

216

the notice;

(c) After receipt of the notice of demand for examination, the
employee shall either submit to the examination at the time and place
identified in the notice form, or, within thirty (30) days from the date
of the notice, the employee shall schedule an appointment for a
different date and time conducted by the same physician, and this
examination shall be completed no later than ninety (90) days from
the date of the notice;

(d) In the event the employee fails to submit to the examination at
the time and place identified in the notice form and fails to schedule,
within thirty (30) days from the date of the notice, an alternative
examination date, as provided in subdivision (4)(C)(iii)(c), then the
employee’s periodic benefits shall be suspended for a period of thirty
(30) days;

(e) In the event the employee schedules an alternative date for the
examination as provided in subdivision (4)(C)(ii)(c), and fails to
submit to the examination within the ninety (90) day period, then the
employee’s periodic benefits shall be suspended for a period of thirty
(30) days beginning at the end of the ninety (90) day period within
which the alternatively scheduled examination was to be completed;

(f) If the employee submits to an examination within any period of
suspension of benefits, then within fourteen (14) days of the submis-
sion, periodic benefits shall be restored and any periodic benefits that
were withheld during any period of suspension of benefits shall be
remitted to the employee;

(g) Within ten (10) days of the date on which periodic benefits are
suspended pursuant to either subdivision (4)(C)(iii)(d) or (4)(C)(iii)(e),
the entity suspending the periodic benefits shall notify the depart-
ment, in writing, that periodic benefits have been suspended and the
date on which the periodic benefits were suspended and shall provide
the department a copy of the original notice of demand for examina-
tion sent to the employee; and

(h) After the department receives notice of suspension of benefits
pursuant to either subdivision (4)(C)(iii)(d) or (4)(C)(iii)(e), the depart-
ment shall contact the employee and for a period of thirty (30) days
assist the employee to schedule an examination to be conducted by the
physician named in the notice. After the thirty (30) day assistance
period has elapsed, if the employee has not submitted to an exami-
nation, the department shall authorize the employer, insurer or
department to suspend periodic benefits for a period of thirty (30)
days. At the conclusion of each thirty (30) day suspension period,
periodic benefits shall be restored. After the restoration of periodic
benefits, the department shall, in thirty (30) day cycles, continue to
assist the employee to schedule the examination, to be followed by
thirty (30) day cycles of suspension of benefits until the examination
of the employee is completed. If, at any time during any period of
suspension of periodic benefits, the employee submits to an examina-
tion, then within fourteen (14) days of notice of the examination
having been conducted, periodic benefits shall be restored and any
periodic benefits that were withheld during any period of suspension
shall be remitted to the employee;
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(iv) Subsequent to an examination as described in this subdivision
(4)(C), the employer, insurer or department may request a reconsidera-
tion of the issue of whether the employee continues to be permanently
totally disabled based on any changes in the employee’s circumstances
that have occurred since the time of the initial settlement or trial,

(v) Prior to filing any request for reconsideration, the employer,
insurer or department shall request a benefit review conference with the
department. The parties may not waive the benefit review conference. If
the parties are unable to reach an agreement at the benefit review
conference, the employer, insurer or department may file a request for
reconsideration before the court originally adjudging or approving the
award of permanent total disability. In the event that a settlement
approved by the department is to be reconsidered under these provi-
sions, then a cause of action should be filed as provided in § 50-6-225;

(vi) In the event a reconsideration request is filed pursuant to this
section, the only remedy available to the employer, insurer or depart-
ment is the modification or termination of future periodic disability
benefits;

(vii) In the event the employer, insurer or department files a request
for reconsideration or cause of action under this subdivision (4)(C) and
the court does not terminate the employee’s future periodic disability
benefits, the employee shall be entitled to an award of reasonable
attorney fees, court costs and reasonable and necessary expenses
incurred by the employee in responding to the request for reconsidera-
tion upon application to and approval by the court. In determining what
attorney fees shall be awarded under this subdivision (4)(C), the court
shall make specific findings with respect to the following criteria:

(a) The time and labor required, the novelty and difficulty of the
questions involved in responding to the request for reconsideration,
and the skill requisite to perform the legal service properly;

(b) The fee customarily charged in the locality or by the attorney for
similar legal services;

(¢) The amount involved and the results obtained,;

(d) The time limitations imposed by the client or by the circum-
stances; and

(e) The experience, reputation, and ability of the lawyer or lawyers
performing the services;

(D)) The employer, insurer or department, in the event the second
injury fund is involved, shall notify the department, on a form to be
developed by the department, of the entry of a final order adjudging an
employee to be permanently totally disabled. The form shall be submit-
ted to the department within thirty (30) days of the entry of the order;

(i1) On an annual basis, the department shall require an employee
who is receiving permanent total disability benefits to certify on forms
provided by the department that the employee continues to be perma-
nently totally disabled, that the employee is not currently working at an
occupation that brings the employee an income and has not been
gainfully employed since the date permanent total disability benefits
were awarded, by trial or settlement;

(iii)) The department shall send the certification form to the employee
by certified mail, return receipt requested and shall include a self-
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addressed stamped envelope for the return of the completed form; and

(iv) In each annual cycle, if the employee fails to return the form to
the department within thirty (30) days of the date of receipt of the form,
as evidenced by the date on the return receipt notice, then the depart-
ment shall notify the entity who gave notice to the department that the
employee was permanently totally disabled pursuant to subdivision
(4)(D)(1) that four (4) weeks of periodic disability benefits shall be
withheld from the employee as a penalty for the failure to return the
form to the department. If the completed form is returned to the
department within one hundred twenty (120) days of the date on the
return receipt notice, the department shall notify the appropriate entity
and then, within fourteen (14) days of receipt of the notice from the
department, that entity shall refund to the employee the entire four (4)
weeks of periodic disability benefits previously withheld from the
employee;

(5) Deductions in Case of Death. In case a worker sustains an injury
due to an accident arising out of and in the course of the worker’s
employment, and during the period of disability caused by the injury death
results proximately from the injury, all payments previously made as
compensation for the injury shall be deducted from the compensation, if any,
due on account of death; and

(6) For social security purposes only, as permitted by federal law or
regulation, in an award of compensation as a lump sum or a partial lump
sum under this chapter for permanent partial or permanent total disability,
the court may make a finding of fact that the payment represents a payment
to the individual to be distributed over the individual’s lifetime based upon
life expectancy as determined from mortality tables from this code.

50-6-207. Schedule of compensation. [Effective on July 1, 2014. See the

version effective until July 1, 2014.]

The following is the schedule of compensation to be allowed employees under

this chapter:

(1) Temporary Total Disability.

(A) For injury producing temporary total disability, sixty-six and two
thirds percent (66 23%) of the average weekly wages as defined in this
chapter, subject to the maximum weekly benefit and minimum weekly
benefit; provided, that if the employee’s average weekly wages are equal to
or greater than the minimum weekly benefit, the employee shall receive not
less than the minimum weekly benefit; and provided, further, that if the
employee’s average weekly wages are less than the minimum weekly benefit,
the employee shall receive the full amount of the employee’s average weekly
wages, but in no event shall the compensation paid be less than the
minimum weekly benefit. Where a fractional week of temporary total
disability is involved, the compensation for each day shall be one seventh
(/) of the amount due for a full week;

(B)(i) An employer may choose to continue to compensate an injured

employee at the employee’s regular wages or salary during the employee’s

period of temporary total and temporary partial disability. The payments
shall not result in an employee’s receiving less than the employee would
otherwise receive for temporary disability benefits under this chapter;
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however, a court or the department has no authority to require an

employer to pay any temporary disability benefits required by subdivi-

sion (1)(A), in addition to the employee’s regular wages or salary;

(it) When an employee receives payments under subdivision (1)(B)(i)
and the employee’s claim for compensation under this chapter is deter-
mined by a court or settlement to be compensable, the employer shall be
given credit for the payments. The credit shall be no more than the
employee would have been otherwise paid under subdivision (1)(A), and
any amount paid beyond the amount that would have otherwise been
paid under subdivision (1)(A) shall not be credited against any award for
permanent disability;

(C) Any person who has drawn unemployment compensation benefits
and who subsequently receives compensation for temporary disability
benefits under a workers’ compensation law with respect to the same period
shall be required to repay the unemployment compensation benefits;
provided, that the amount to be repaid does not exceed the amount of
temporary disability benefits;

(D) An employee claiming a mental injury as defined by § 50-6-102
occurring on or after July 1, 2009, shall be conclusively presumed to be at
maximum medical improvement upon the earliest occurrence of the
following:

(i) At the time the treating psychiatrist concludes the employee has
reached maximum medical improvement; or

(i) [Deleted by 2013 amendment, effective July 1, 2014.]

(iii) One hundred four (104) weeks after the date of injury in the case
of mental injuries where there is no underlying physical injury;

(E) An employee claiming an injury as defined in § 50-6-102, other than
a mental injury, when the date of injury is on or after July 1, 2014, shall be
conclusively presumed to be at maximum medical improvement when the
treating physician ends all active medical treatment and the only care
provided is for the treatment of pain. The employer shall be given credit
against an award of permanent disability for any amount of temporary
total disability benefits paid to the employee after the date that the
employee attains maximum medical improvement as determined by a
workers’ compensation judge.

(2) Temporary Partial Disability.

(A) In all cases of temporary partial disability, the compensation shall be
sixty-six and two thirds percent (66 %3%) of the difference between the
average weekly wage of the worker at the time of the injury and the wage the
worker is able to earn in the worker’s partially disabled condition. This
compensation shall be paid during the period of the disability, not, however,
beyond four hundred fifty (450) weeks, payment to be made at the intervals
when the wage was payable, as nearly as may be, and subject to the same
maximum, as stated in subdivision (1). In no event shall the compensation
be less than the minimum weekly benefit;

(B) In all cases of temporary partial disability for claims with a date of
injury on or after July 1, 2014, the compensation shall be sixty-six and
two-thirds percent (66 2/3%) of the difference between the average weekly
wage of the worker at the time of the injury and the wage the worker is able
to earn in the worker’s partially disabled condition. This compensation
shall be paid during the period of the disability, but payment shall not
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extend beyond four hundred fifty (450) weeks. Payment shall be made at the
intervals when the wage was payable, as nearly as may be, and subject to
the same maximum, as stated in subdivision (1). In no event shall the
compensation be less than the minimum weekly benefit;

(C) In any case when a dispute exists over the date of the employee’s
attainment of maximum medical improvement, the employer shall be given
credit against an award of permanent disability for any amount of
temporary partial disability paid to the employee after the date on which
the workers’ compensation judge determines maximum medical
improvement.

(3) Permanent Partial Disability.

(A) In case of disability partial in character but adjudged to be perma-
nent, at the time the injured employee reaches maximum medical improve-
ment the injured employee shall be paid sixty-six and two-thirds percent
(66 2/3%) of the employee’s average weekly wages for the period of compen-
sation, which shall be determined by multiplying the employee’s impair-
ment rating by four hundred fifty (450) weeks. The injured employee shall
receive these benefits, in addition to the benefits provided in subdivisions
(1) and (2) and those provided by § 50-6-204, whether the employee has
returned to work or not; and

(B) If at the time the period of compensation provided by subdivision
(3)(A) ends, the employee has not returned to work with any employer or
has returned to work and is receiving wages or a salary that is less than one
hundred percent (100%) of the wages or salary the employee received from
his pre-injury employer on the date of injury, the injured employee may file
a claim for increased benefits. If appropriate, the injured employee’s award
as determined under subdivision (3)(A) shall be increased by multiplying
the award by a factor of one and thirty-five one hundredths (1.35); in
addition, the injured employee’s award shall be further increased by
multiplying the award by the product of the following factors, if applicable:

(i) Education: One and forty-five one hundredths (1.45), if the em-
ployee lacks a high school diploma or general equivalency diploma;
(i) Age: One and two tenths (1.2), if the employee was more than forty

(40) years of age at the time the period of compensation ends; and

(iii) Unemployment rate: One and three tenths (1.3), if the unemploy-
ment rate, in the Tennessee county where the employee was employed by
the employer on the date of the workers’ compensation injury, was at least
two (2) percentage points greater than the yearly average unemployment
rate in Tennessee according to the yearly average unemployment rate
compiled by the department for the year immediately prior to the
expiration of the period of compensation.

(C) In determining the employee’s increased award pursuant to subdi-
vision (3)(B), the employer shall be given credit for payment of the original
award of benefits as determined under subdivision (3)(A) against the
increased award.

(D) Any employee may file a claim for increased benefits under subdivi-
ston (3)(B) by filing a new petition for benefit determination, on a form
prescribed by the administrator, with the division no more than one (1) year
after the period of compensation provided in subdivision (3)(A) ends. Any
claim for increased benefits under this subdivision (3)(D) shall be forever
barred, unless the employee files a new petition for benefit determination
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with the division within one (1) year after the period of compensation for
the subject injury ends. Under no circumstances shall an employee be
entitled to additional benefits when:

(i) The employee’s loss of employment is due to the employee’s volun-
tary resignation or retirement; provided, however, that the resignation or
retirement does not result from the work-related disability;

(it) The employee’s loss of employment is due to the employee’s mis-
conduct connected with the employee’s employment; or

(iit) The employee remains employed but received a reduction in
salary, wages, or hours that is concurrent with a reduction in salary,
wages or reduction in hours that affected at least fifty percent (50%) of all
hourly employees operating at or out of the same location.

(E) Nothing in this subsection shall prohibit the employer and employee
from settling the issue of additional benefits at any time after the employee
reaches maximum medical improvement. Any settlement or award of
additional permanent partial disability benefits pursuant to this subdivi-
ston shall give the employer credit for prior permanent partial disability
benefits paid to the employee.

(F) Subdivision (3)(B) shall not apply to injuries sustained by an
employee who is not eligible or authorized to work in the United States
under federal immigration laws.

(G) The total amount of compensation payable in this subdivision (3)
shall not exceed the maximum total benefit. The payment of temporary total
disability benefits or temporary partial disability benefits shall not be
included in calculating the maximum total benefit.

(H) All cases of permanent partial disability shall be apportioned to the
body as a whole, which shall have a value of four hundred fifty (450) weeks,
and there shall be paid compensation to the injured employee for the
proportionate loss of use of the body as a whole resulting from the injury. If
an employee has previously sustained an injury compensable under this
section and has been awarded benefits for that injury, the injured employee
shall be paid compensation for the period of temporary total disability or
temporary partial disability and only for the degree of permanent disability
that results from the subsequent injury.

(4) Permanent Total Disability.
(A)(i) For permanent total disability as defined in subdivision (4)(B),
sixty-six and two thirds percent (66%5%) of the wages received at the time
of the injury, subject to the maximum weekly benefit and minimum
weekly benefit; provided, that if the employee’s average weekly wages are
equal to or greater than the minimum weekly benefit, the employee shall
receive not less than the minimum weekly benefit; provided, further, that
if the employee’s average weekly wages are less than the minimum weekly
benefit, the employee shall receive the full amount of the employee’s
average weekly wages, but in no event shall the compensation paid be less
than the minimum weekly benefit. This compensation shall be paid
during the period of the permanent total disability until the employee is,
by age, eligible for full benefits in the Old Age Insurance Benefit Program
under the Social Security Act, compiled in 42 U.S.C. § 401 et seq.;
provided, that with respect to disabilities resulting from injuries that
occur less than five (5) years before the date when the employee is eligible
for full benefits in the Old Age Insurance Benefit Program as referenced
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previously in this subdivision (4)(A)(i) or after the employee is eligible for

such benefits, permanent total disability benefits are payable for a period

of two hundred sixty (260) weeks. The compensation payments shall be
reduced by the amount of any old age insurance benefit payments
attributable to employer contributions that the employee may receive

under title 42, chapter 7, title II of the Social Security Act, 42 U.S.C.

$ 401 et seq. Notwithstanding any statute or court decision to the

contrary, the statutory social security offset provided by this section shall
have no applicability to death benefits awarded to a deceased worker’s
dependents pursuant to this chapter;

(it) Notwithstanding any other law to the contrary and notwithstand-
ing any agreement of the parties to the contrary, permanent total
disability payments shall not be commuted to a lump sum, except in
accordance with the following:

(a) Benefits may be commuted to a lump sum to pay only the
employee’s attorney’s fees and litigation expenses and to pay pre-injury
obligations in arrears;

(b) The commuted portion of an award shall not exceed the value of
one hundred (100) weeks of the employee’s benefits;

(¢c) After the total amount of the commuted lump sum is determined,
the amount of the weekly disability benefit shall be recalculated to
distribute the total remaining permanent total benefits in equal weekly
installments beginning with the date of entry of the order and
terminating on the date the employee’s disability benefits terminate
pursuant to subdivision (4)(A)(1);

(iii) For injuries occurring before July 1, 2014, attorneys’ fees in
contested cases of permanent total disability shall be calculated upon the
first four hundred (400) weeks of disability only; for injuries occurring on
or after July 1, 2014, attorneys’ fees in contested cases of permanent
disability shall be calculated upon the first four hundred fifty (450) weeks
of disability only;

(iv) In case an employee who is permanently and totally disabled
becomes a resident of a public institution, and provided further, that if no
person or persons are wholly dependent upon the employee, then the
amounts falling due during the lifetime of the employee shall be paid to
the employee or to the employee’s guardian or conservator, if adjudicated
incompetent, to be spent for the employee’s benefit; such payments to cease
upon the death of the employee;

(B) When an injury not otherwise specifically provided for in this chapter
totally incapacitates the employee from working at an occupation that
brings the employee an income, the employee shall be considered totally
disabled and for such disability compensation shall be paid as provided in
subdivision (4)(A); provided, that the total amount of compensation pay-
able under this subdivision (4)(B) shall not exceed the maximum total
benefit, exclusive of medical and hospital benefits;

(C)(i) If an employee is determined, by trial or settlement, to be perma-

nently totally disabled, the employer, insurer or the department, in the

event the second injury fund is involved, may have the employee
examined, at the expense of the requesting entity, from time to time,
subject to the conditions outlined in this section, and may seek reconsid-
eration of the issue of permanent total disability as provided in this
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subdivision (4)(C);

(it) The request for the examination of the employee may not be made
until twenty-four (24) months have elapsed following the entry of a final
order in which it is determined that the employee is permanently totally
disabled. Any request for an examination is subject to considerations of
reasonableness in regard to notice prior to examination, place of exami-
nation and length of examination;

(iit) A request for an examination may not be made more often than
once every twenty-four (24) months. The procedure for this examination
shall be as follows:

(a) The requesting entity shall first make informal contact with the
employee, either by letter or by telephone, to attempt to schedule an
appointment with a physician for examination at a mutually agreeable
time and place. It is the intent of the general assembly that the
requesting entity make a good faith effort to reach a mutual agreement
for examination, recognizing the inherently intrusive nature of a
request for examination;

(b) If, after a reasonable period of time, not to exceed thirty (30)
days, mutual agreement is not reached, the requesting entity shall send
the employee written notice of demand for examination by certified
mail, return receipt requested, on a form provided by the department.
The form shall clearly inform the employee of the following: the date,
time and place of the examination; the name of the examining
physician; the employee’s obligations; any pertinent time limitations;
the employee’s rights; and any consequences of the employee’s failure to
submit to the examination. The examination shall be scheduled to take
place within thirty (30) days of the date on the notice;

(c) After receipt of the notice of demand for examination, the
employee shall either submit to the examination at the time and place
identified in the notice form, or, within thirty (30) days from the date of
the notice, the employee shall schedule an appointment for a different
date and time conducted by the same physician, and this examination
shall be completed no later than ninety (90) days from the date of the
notice;

(d) In the event the employee fails to submit to the examination at
the time and place identified in the notice form and fails to schedule,
within thirty (30) days from the date of the notice, an alternative
examination date, as provided in subdivision (4)(C)(iii)(c), then the
employee’s periodic benefits shall be suspended for a period of thirty
(30) days;

(e) In the event the employee schedules an alternative date for the
examination as provided in subdivision (4)(C)(iii)(e), and fails to
submit to the examination within the ninety (90) day period, then the
employee’s periodic benefits shall be suspended for a period of thirty
(30) days beginning at the end of the ninety (90) day period within
which the alternatively scheduled examination was to be completed;

() If the employee submits to an examination within any period of
suspension of benefits, then within fourteen (14) days of the submis-
ston, periodic benefits shall be restored and any periodic benefits that
were withheld during any period of suspension of benefits shall be
remitted to the employee;
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(g) Within ten (10) days of the date on which periodic benefits are
suspended pursuant to either subdivision (4)(C)(iit)(d) or (4)(C)(iii)(e),
the entity suspending the periodic benefits shall notify the department,
in writing, that periodic benefits have been suspended and the date on
which the periodic benefits were suspended and shall provide the
department a copy of the original notice of demand for examination
sent to the employee; and

(h) After the department receives notice of suspension of benefits
pursuant to either subdivision (4)(C)(iit)(d) or (4)(C)(iii)(e), the depart-
ment shall contact the employee and for a period of thirty (30) days
assist the employee to schedule an examination to be conducted by the
physician named in the notice. After the thirty (30) day assistance
period has elapsed, if the employee has not submitted to an examina-
tion, the department shall authorize the employer, insurer or depart-
ment to suspend periodic benefits for a period of thirty (30) days. At the
conclusion of each thirty (30) day suspension period, periodic benefits
shall be restored. After the restoration of periodic benefits, the depart-
ment shall, in thirty (30) day cycles, continue to assist the employee to
schedule the examination, to be followed by thirty (30) day cycles of
suspension of benefits until the examination of the employee is com-
pleted. If, at any time during any period of suspension of periodic
benefits, the employee submits to an examination, then within fourteen
(14) days of notice of the examination having been conducted, periodic
benefits shall be restored and any periodic benefits that were withheld
during any period of suspension shall be remitted to the employee;
(iv) Subsequent to an examination as described in this subdivision

(4)(C), the employer, insurer or department may request a reconsidera-
tion of the issue of whether the employee continues to be permanently
totally disabled based on any changes in the employee’s circumstances
that have occurred since the time of the initial settlement or trial;

(v) Prior to filing any request for reconsideration, the employer, insurer
or department shall file a petition for benefit determination and partici-
pate in alternative dispute resolution pursuant to § 50-6-236. In the
event the parties are unable to reach an agreement through alternative
dispute resolution, the workers’ compensation mediator shall issue a
dispute certification notice and the employer, insurer or department may
file a request for a hearing, as provided in § 50-6-239, to determine the
issue of reconsideration.

(vi) In the event a reconsideration request is filed pursuant to this
section, the only remedy available to the employer, insurer or department
is the modification or termination of future periodic disability benefits;

(vit) In the event the employer, insurer or department files a request for
reconsideration or cause of action under this subdivision (4)(C) and the
court does not terminate the employee’s future periodic disability ben-
efits, the employee shall be entitled to an award of reasonable attorney
fees, court costs and reasonable and necessary expenses incurred by the
employee in responding to the request for reconsideration upon applica-
tion to and approval by the court. In determining what attorney fees shall
be awarded under this subdivision (4)(C), the court shall make specific
findings with respect to the following criteria:

(a) The time and labor required, the novelty and difficulty of the
questions involved in responding to the request for reconsideration,
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and the skill requisite to perform the legal service properly;
(b) The fee customarily charged in the locality or by the attorney for
similar legal services;
(¢) The amount involved and the results obtained;
(d) The time limitations imposed by the client or by the circum-
stances; and
(e) The experience, reputation, and ability of the lawyer or lawyers
performing the services;
(D)(i) The employer, insurer or department, in the event the second injury
fund is involved, shall notify the department, on a form to be developed
by the department, of the entry of a final order adjudging an employee to
be permanently totally disabled. The form shall be submitted to the
department within thirty (30) days of the entry of the order;

(it) On an annual basis, the department shall require an employee
who is receiving permanent total disability benefits to certify on forms
provided by the department that the employee continues to be perma-
nently totally disabled, that the employee is not currently working at an
occupation that brings the employee an income and has not been
gainfully employed since the date permanent total disability benefits
were awarded, by trial or settlement;

(iit) The department shall send the certification form to the employee
by certified mail, return receipt requested and shall include a self-
addressed stamped envelope for the return of the completed form; and

(iv) In each annual cycle, if the employee fails to return the form to the
department within thirty (30) days of the date of receipt of the form, as
evidenced by the date on the return receipt notice, then the department
shall notify the entity who gave notice to the department that the
employee was permanently totally disabled pursuant to subdivision
(4)(D)(i) that four (4) weeks of periodic disability benefits shall be
withheld from the employee as a penalty for the failure to return the form
to the department. If the completed form is returned to the department
within one hundred twenty (120) days of the date on the return receipt
notice, the department shall notify the appropriate entity and then,
within fourteen (14) days of receipt of the notice from the department,
that entity shall refund to the employee the entire four (4) weeks of
periodic disability benefits previously withheld from the employee;

(5) Deductions in Case of Death. In case a worker sustains an injury
due to an accident arising primarily out of and in the course and scope of the
worker’s employment, and during the period of disability caused by the injury
death results proximately from the injury, all payments previously made as
compensation for the injury shall be deducted from the compensation, if any,
due on account of death; and

(6) For social security purposes only, as permitted by federal law or
regulation, in an award of compensation as a lump sum or a partial lump
sum under this chapter for permanent partial or permanent total disability,
the court may make a finding of fact that the payment represents a payment
to the individual to be distributed over the individual’s lifetime based upon
life expectancy as determined from mortality tables maintained by the United
States Centers for Disease Control and Prevention.
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50-6-208. Subsequent permanent injury after sustaining previous per-

manent injury — Second injury fund — Disbursement —
Pilot project for legal defense of administrator — Settle-
ment authority. [Effective until July 1, 2014. See the ver-
sion effective on July 1, 2014.]

(a)(1) If an employee has previously sustained a permanent physical dis-
ability from any cause or origin and becomes permanently and totally
disabled through a subsequent injury, the employee shall be entitled to
compensation from the employee’s employer or the employer’s insurance
company only for the disability that would have resulted from the subse-
quent injury, and the previous injury shall not be considered in estimating
the compensation to which the employee may be entitled under this chapter
from the employer or the employer’s insurance company; provided, that in
addition to the compensation for a subsequent injury, and after completion of
the payments for the subsequent injury, then the employee shall be paid the
remainder of the compensation that would be due for the permanent total
disability out of a special fund to be known as the second injury fund.

(2) To receive benefits from the second injury fund, the injured employee
must be the employee of an employer who has properly insured the
employer’s workers’ compensation liability or has qualified to operate under
this chapter as a self-insurer, and the employer must establish that the
employer had actual knowledge of the permanent and preexisting disability
at the time that the employee was hired or at the time that the employee was
retained in employment after the employer acquired knowledge, but in all
cases prior to the subsequent injury.

(3) In determining the percentage of disability for which the second injury
fund shall be liable, no previous physical impairment shall be considered
unless the impairment was within the knowledge of the employer as
prescribed in subdivision (a)(2).

(4) Nothing in this section shall be construed to limit the employer’s
liability as provided by law for aggravation of preexisting conditions or
disabilities in cases where recovery against the second injury fund is not
applicable.

(b)(1)(A) In cases where the injured employee has received or will receive a
workers’ compensation award or awards for permanent disability to the
body as a whole, and the combination of the awards equals or exceeds one
hundred percent (100%) permanent disability to the body as a whole, the
employee shall not be entitled to receive from the employer or its
insurance carrier any compensation for permanent disability to the body
as a whole that would be in excess of one hundred percent (100%)
permanent disability to the body as a whole, after combining awards.

(B) Benefits that may be due the employee for permanent disability to
the body as a whole in excess of one hundred percent (100%) permanent
disability to the body as a whole, after combining awards, shall be paid by
the second injury fund.

(C) It is the intention of the general assembly that once an employee
receives an award or awards for permanent disability to the body as a
whole, and the awards total one hundred percent (100%) permanent
disability, any permanent disability compensation due for subsequent
compensable injuries to the body as a whole shall be paid by the second
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injury fund, instead of by the employer.

(D) This subdivision (b)(1) shall apply only to injuries that arise on or

before June 30, 2006, and shall have no applicability to injuries that arise
on or after July 1, 2006.
(2)(A) The burden of proving the existence of previous awards for perma-
nent disability specific to the body as a whole shall be on the party
claiming compensation against the second injury fund. This subdivision
(b)(2)(A) shall apply only to injuries that arise on or before June 30, 2006,
and shall have no applicability to injuries that arise on or after July 1,
2006.

(B) Claims against the fund shall be made by either the injured
employee or the employer in the manner prescribed in § 50-6-206.

(C) Nothing in this section shall relieve the employer or its insurance
company of liability for other benefits that may be due the injured
employee, including temporary benefits, medical expenses and permanent
benefits for injuries other than to the body as a whole, regardless of
whether the combination of workers’ compensation awards exceeds one
hundred percent (100%) permanent disability.

(c) A sum sufficient to provide the benefits of this section shall be allocated
from the four percent (4%) premium tax imposed in § 50-6-401(b), subject to a
maximum allocation of fifty percent (50%) of the premium tax collected. The
sums shall be deposited in the second injury fund for distribution by the
administrator of the division of workers’ compensation.

(d) There is appropriated a sum sufficient to the second injury fund for
payment of benefits provided in this section, pursuant to this section. The
appropriation shall be allocated from and equal to an amount not greater than
fifty percent (50%) of the revenues derived from the premium tax levied
pursuant to § 50-6-401.

(e) The sums collected by the administrator as provided in this section shall
be deposited by the administrator in a special fund, which shall be termed the
second injury fund, to be disbursed by the administrator only for the purposes
stated in this section and shall not at any time be appropriated or diverted to
any other purpose. The administrator shall not invest any moneys in the
second injury fund in any other manner than is provided by the general laws
of the state for investments of funds in the hands of the state treasurer.
Disbursements from the fund shall be made by the administrator only after
receipt by the administrator of a certified copy of the court decree awarding
compensation as provided in this section. Disbursements shall be made only in
accordance with the decree. A copy of the decree awarding compensation from
the second injury fund shall in all cases be filed with the division.

(f) The commissioner, in consultation with the attorney general and re-
porter, shall prepare a plan for a pilot project using private legal counsel to
defend the administrator in actions claiming compensation from the second
injury fund pursuant to § 50-6-206. The plan shall include types of cases,
approximate numbers of cases, proposed method of selection and other
relevant matters. Any private legal counsel retained for these purposes shall
be retained pursuant to § 8-6-106. Expenses relating to private legal counsel
retained pursuant to this subsection (f) shall be paid from the second injury
fund.

(g)(1) Before any proposed settlement is considered final in cases involving

benefits from the second injury fund under this section, it shall either:
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(A) Have the written approval of the commissioner or the commission-
er’s designee, in accordance with subdivision (g)(2); or
(B) Have been approved in accordance with § 20-13-103.

(2) The commissioner is authorized to settle certain second injury fund
claims without the necessity of complying with § 20-13-103; provided, that
the attorney general and reporter, with the written approval of the governor
and the comptroller of the treasury, shall set specific limits and conditions on
the settlement authority.

(h) In order to require the second injury fund to participate in the benefit
review conference, a party shall serve notice of potential liability on the fund.

(i) “Party” or “parties,” as referenced in § 50-6-204(d)(5), shall include the
second injury fund.

50-6-208. Subsequent permanent injury after sustaining previous per-
manent injury — Second injury fund — Disbursement —
Pilot project for legal defense of administrator — Settle-
ment authority. [Effective on July 1, 2014. See the version
effective until July 1, 2014.]

(a)(1) If an employee has previously sustained a permanent physical disabil-
ity from any cause or origin and becomes permanently and totally disabled
through a subsequent injury, the employee shall be entitled to compensation
from the employee’s employer or the employer’s insurance company only for
the disability that would have resulted from the subsequent injury, and the
previous injury shall not be considered in estimating the compensation to
which the employee may be entitled under this chapter from the employer or
the employer’s insurance company; provided, that in addition to the compen-
sation for a subsequent injury, and after completion of the payments for the
subsequent injury, then the employee shall be paid the remainder of the
compensation that would be due for the permanent total disability out of a
special fund to be known as the second injury fund.

(2) To receive benefits from the second injury fund, the injured employee
must be the employee of an employer who has properly insured the employer’s
workers’ compensation liability or has qualified to operate this chapter as a
self-insurer, and the employer must establish that the employer had actual
knowledge of the permanent and preexisting disability at the time that the
employee was hired or at the time that the employee was retained in
employment after the employer acquired knowledge, but in all cases prior to
the subsequent injury.

(3) In determining the percentage of disability for which the second injury
fund shall be liable, no previous physical impairment shall be considered
unless the impairment was within the knowledge of the employer as pre-
scribed in subdivision (a)(2).

(4) Nothing in this section shall be construed to limit the employer’s
liability as provided by law for aggravation of preexisting conditions or
disabilities in cases where recovery against the second injury fund is not
applicable.

(5) Claims against the fund shall be made by either the injured employee
or the employer in the manner prescribed in § 50-6-239. In all cases when a
party is making a claim against the fund, the party advancing the claim shall
give notice to the fund of any alternative dispute resolution proceedings
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scheduled pursuant to § 50-6-236.

(6) Nothing in this section shall relieve the employer or its insurance
company of liability for other benefits that may be due the injured employee,
including temporary benefits, medical expenses and permanent benefits for
injuries.

(b) [Deleted by 2013 amendment, effective July 1, 2014.]

(¢c) A sum sufficient to provide the benefits of this section shall be allocated
from the four percent (4%) premium tax imposed in § 50-6-401(b), subject to a
maximum allocation of fifty percent (50%) of the premium tax collected. The
sums shall be deposited in the second injury fund for distribution by the
administrator of the division of workers’ compensation.

(d) There is appropriated a sum sufficient to the second injury fund for
payment of benefits provided in this section, pursuant to this section. The
appropriation shall be allocated from and equal to an amount not greater than
fifty percent (50%) of the revenues derived from the premium tax levied
pursuant to § 50-6-401.

(e) The sums collected by the administrator as provided in this section shall
be deposited by the administrator in a special fund, which shall be termed the
second injury fund, to be disbursed by the administrator only for the purposes
stated in this section and shall not at any time be appropriated or diverted to
any other purpose. The administrator shall not invest any moneys in the second
injury fund in any other manner than is provided by the general laws of the
state for investments of funds in the hands of the state treasurer. Disbursements
from the fund shall be made by the administrator only after receipt by the
administrator of a certified copy of the court decree awarding compensation as
provided in this section. Disbursements shall be made only in accordance with
the decree. A copy of the decree awarding compensation from the second injury
fund shall in all cases be filed with the division.

(f) The administrator, in consultation with the attorney general and reporter,
shall prepare a plan for a pilot project using private legal counsel to defend the
administrator in actions claiming compensation from the second injury fund
pursuant to § 50-6-206. The plan shall include types of cases, approximate
numbers of cases, proposed method of selection and other relevant matters. Any
private legal counsel retained for these purposes shall be retained pursuant to
§ 8-6-106. Expenses relating to private legal counsel retained pursuant to this
subsection (f) shall be paid from the second injury fund.

(g)(1) Before any proposed settlement is considered final in cases involving

benefits from the second injury fund under this section, it shall either:

(A) Have the written approval of the administrator or the administra-
tor’s designee, in accordance with subdivision (g)(2); or
(B) Have been approved in accordance with § 20-13-103.

(2) The administrator is authorized to settle certain second injury fund
claims without the necessity of complying with § 20-13-103; provided, that
the attorney general and reporter, with the written approval of the governor
and the comptroller of the treasury, shall set specific limits and conditions on
the settlement authority.

(h) In order to require the second injury fund to participate in the alternative
dispute resolution, a party shall serve notice of potential liability on the fund.

(i) “Party” or “parties,” as referenced in § 50-6-204(d)(5), shall include the
second injury fund.
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50-6-210. Dependents — Compensation payments. [Effective until
July 1, 2014. See the version effective on July 1, 2014.]

(a) Persons Wholly Dependent. For the purposes of this chapter, the
following persons shall be conclusively presumed to be wholly dependent:

(1) A surviving spouse, unless it is shown that the surviving spouse was
voluntarily living apart from the surviving spouse’s spouse at the time of
injury; and

(2) Children under sixteen (16) years of age.

(b) Persons Prima Facie Dependent. Children between sixteen (16) and
eighteen (18) years of age, or those over eighteen (18) years of age, if physically
or mentally incapacitated from earning, shall prima facie be considered
dependent.

(¢c) Actual Dependents. Wife, husband, child, mother, father, grandparent,
sister, brother, mother-in-law, father-in-law, who were wholly supported by the
deceased employee at the time of death and for a reasonable period of time
immediately prior to the time of death, shall be considered actual dependents,
and payment of compensation shall be made in the order named.

(d) Partial Dependents. Any member of a class named in subsection (c)
who regularly derived part of the member’s support from the wages of the
deceased employee at the time of death and for a reasonable period of time
immediately prior to the time of death shall be considered a partial dependent,
and payment of compensation shall be made to the dependents in the order
named.

(e) Compensation in Death Cases. In death cases, compensation payable
to dependents shall be computed on the following basis, and shall be paid to the
persons entitled to compensation, without administration:

(1) Surviving Spouse and No Dependent Child. If the deceased
employee leaves a surviving spouse and no dependent child, there shall be
paid to the surviving spouse fifty percent (50%) of the average weekly wages
of the deceased.

(2) Surviving Spouse and Children. If the deceased employee leaves a
surviving spouse and one (1) or more dependent children, there shall be paid
to the surviving spouse for the benefit of the surviving spouse and the child
or children, sixty-six and two-thirds percent (66%5%) of the average weekly
wages of the deceased.

(8) Surviving Spouse and Children, How Paid. In all cases where
compensation is payable to a surviving spouse for the benefit of the surviving
spouse and dependent child or children, the court shall have the power to
determine in its discretion what portion of the compensation shall be applied
for the benefit of any child or children, and may order the compensation paid
to a guardian.

(4) Remarriage of Surviving Spouse. Upon the remarriage of a sur-
viving spouse, if there is no child of the deceased employee, the compensation
shall terminate; but if there is a child or children under eighteen (18) years
of age, or over eighteen (18) years of age if physically or mentally incapaci-
tated from earning, from the time of the remarriage the child or children
shall have status of orphan or orphans, and draw compensation accordingly,
not, however, to exceed sixty-six and two-thirds percent (6625%) of the
average weekly wages of the deceased.

(5) Dependent Orphans. If the deceased employee leaves one (1) depen-
dent orphan, there shall be paid fifty percent (50%) of the average weekly
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wages of the deceased; if the deceased leaves two (2) or more dependent
orphans, there shall be paid sixty-six and two-thirds percent (66%45%) of the
average weekly wages of the deceased.

(6) Parent or Parents. If the deceased employee leaves no surviving
spouse or child entitled to any payment under this section, but should leave
a parent or parents, either or both of whom are wholly dependent on the
deceased, there shall be paid, if only one (1) parent, twenty-five percent
(25%) of the average weekly wages of the deceased to the parent, and if both
parents, thirty-five percent (35%) of the average weekly wages of the
deceased to the parents.

(7) Grandparent, Brother, Sister, Mother-in-law or Father-in-law.

If the deceased leaves no surviving spouse or dependent child or parent
entitled to any payment under this section, but leaves a grandparent,
brother, sister, mother-in-law or father-in-law wholly dependent upon the
deceased for support, there shall be paid to the dependent, if only one (1),
twenty percent (20%) of the average weekly wages of the deceased, or, if more
than one (1), twenty-five percent (25%) of the average weekly wages of the
deceased, divided between them or among them share and share alike.

(8) Compensation to Dependents to Cease upon Death or
Marriage. If compensation is being paid under this chapter to any depen-
dent, the compensation shall cease, upon the death or marriage of the
dependent, unless otherwise provided in this section.

(9) Partial Dependents to Receive Proportion. Partial dependents
shall be entitled to receive only that proportion of the benefits provided for
actual dependents that the average amount of the wages regularly contrib-
uted by the deceased to the partial dependent at the time of, and for a
reasonable time immediately prior to, the injury, bore to the total income of
the dependent during the same time.

(10) Maximum and Minimum Compensation. The compensation pay-
able in case of death to persons wholly dependent shall be subject to the
maximum weekly benefit and minimum weekly benefit; provided, that if at
the time of injury the employee receives wages of less than the minimum
weekly benefit, the compensation shall be the full amount of the wages a
week, but in no event shall the compensation payable under this provision be
less than the minimum weekly benefit. The compensation payable to partial
dependents shall be subject to the same maximum and minimum specified in
this subdivision (e)(10); provided, that if the income loss of the partial
dependents by the death is less than the minimum weekly benefit, then the
dependents shall receive the full amount of the income loss. This compen-
sation shall be paid during dependency not to exceed the maximum total
benefit, payments to be paid at the intervals when the wage was payable, as
nearly as may be.

(11) Orphans and Other Children. In computing and paying compen-
sation to orphans or other children, in all cases, only those under eighteen
(18) years of age, or those over eighteen (18) years of age who are physically
or mentally incapacitated from earning, shall be included, the former to
receive compensation only during the time they are under eighteen (18)
years of age, the latter only for the time they are so incapacitated. If the
dependent is attending a recognized educational institution, benefits shall
be paid until twenty-two (22) years of age.

(12) Actual Dependents. Actual dependents shall be entitled to take
compensation in the order named in subsection (c), until sixty-six and
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two-thirds percent (6625%) of the monthly wages of the deceased during the
time specified in this chapter have been exhausted, but the total compensa-
tion to be paid to all actual dependents of a deceased employee shall not
exceed in the aggregate the maximum weekly benefit.

(13) Dependency Status Not Affected by Certain Assistance Pay-
ments. Sums distributed under the Employment Security Law, compiled in
chapter 7 of this title; the Old-Age Assistance Law, compiled in title 71,
chapter 2, part 2; the Aid to Dependent Children Law, compiled in title 71,
chapter 3, part 1; Aid to Blind Law, compiled in title 71, chapter 4, part 1; the
federal Social Security Act, compiled in 42 U.S.C. § 301 et seq., or any other
public assistance distributed by the United States government, the state, or
any county or municipality of the state, shall not be considered income
within the meaning of this law and shall not affect the status or compensa-
tion of any person entitled to benefits as provided in this chapter.

50-6-210. Dependents — Compensation payments. [Effective on July 1,
2014. See the version effective until July 1, 2014.]

(a) Persons Wholly Dependent. For the purposes of this chapter, the
following persons shall be conclusively presumed to be wholly dependent:

(1) A surviving spouse, unless it is shown that the surviving spouse was
voluntarily living apart from the surviving spouse’s spouse at the time of
injury; and

(2) Children under sixteen (16) years of age.

(b) Persons Prima Facie Dependent. Children between sixteen (16) and
eighteen (18) years of age, or those over eighteen (18) years of age, if physically
or mentally incapacitated from earning, shall prima facie be considered
dependent.

(¢) Actual Dependents. Wife, husband, child, mother, father, grandparent,
sister, brother, mother-in-law, father-in-law, who were wholly supported by the
deceased employee at the time of death and for a reasonable period of time
immediately prior to the time of death, shall be considered actual dependents,
and payment of compensation shall be made in the order named.

(d) Partial Dependents. Any member of a class named in subsection (c)
who regularly derived part of the member’s support from the wages of the
deceased employee at the time of death and for a reasonable period of time
immediately prior to the time of death shall be considered a partial dependent,
and payment of compensation shall be made to the dependents in the order
named.

(e) Compensation in Death Cases. In death cases, compensation payable
to dependents shall be computed on the following basis, and shall be paid to the
persons entitled to compensation, without administration:

(1) Surviving Spouse and No Dependent Child. If the deceased
employee leaves a surviving spouse and no dependent child, there shall be
paid to the surviving spouse fifty percent (60%) of the average weekly wages
of the deceased.

(2) Surviving Spouse and Children. If the deceased employee leaves a
surviving spouse and one (1) or more dependent children, there shall be paid
to the surviving spouse for the benefit of the surviving spouse and the child or
children, sixty-six and two-thirds percent (66%3%) of the average weekly
wages of the deceased.
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(3) Surviving Spouse and Children, How Paid. In all cases where
compensation is payable to a surviving spouse for the benefit of the surviving
spouse and dependent child or children, the court shall have the power to
determine in its discretion what portion of the compensation shall be applied
for the benefit of any child or children, and may order the compensation paid
to a guardian.

(4) Remarriage of Surviving Spouse. Upon the remarriage of a surviv-
ing spouse, if there is no child of the deceased employee, the compensation
shall terminate; but if there is a child or children under eighteen (18) years of
age, or over eighteen (18) years of age if physically or mentally incapacitated
from earning, from the time of the remarriage the child or children shall have
status of orphan or orphans, and draw compensation accordingly, not,
however, to exceed sixty-six and two-thirds percent (6623%) of the average
weekly wages of the deceased.

(5) Dependent Orphans. If the deceased employee leaves one (1) depen-
dent orphan, there shall be paid fifty percent (50%) of the average weekly
wages of the deceased; if the deceased leaves two (2) or more dependent
orphans, there shall be paid sixty-six and two-thirds percent (66%5%) of the
average weekly wages of the deceased.

(6) Parent or Parents. If the deceased employee leaves no surviving
spouse or child entitled to any payment under this section, but should leave
a parent or parents, either or both of whom are wholly dependent on the
deceased, there shall be paid, if only one (1) parent, twenty-five percent (25%)
of the average weekly wages of the deceased to the parent, and if both parents,
thirty-five percent (35%) of the average weekly wages of the deceased to the
parents.

(7) Grandparent, Brother, Sister, Mother-in-law or Father-in-law.

If the deceased leaves no surviving spouse or dependent child or parent
entitled to any payment under this section, but leaves a grandparent, brother,
sister, mother-in-law or father-in-law wholly dependent upon the deceased for
support, there shall be paid to the dependent, if only one (1), twenty percent
(20%) of the average weekly wages of the deceased, or, if more than one (1),
twenty-five percent (25%) of the average weekly wages of the deceased, divided
between them or among them share and share alike.

(8) Compensation to Dependents to Cease upon Death or
Marriage. If compensation is being paid under this chapter to any depen-
dent, the compensation shall cease, upon the death or marriage of the
dependent, unless otherwise provided in this section.

(9) Partial Dependents to Receive Proportion. Partial dependents
shall be entitled to receive only that proportion of the benefits provided for
actual dependents that the average amount of the wages regularly contrib-
uted by the deceased to the partial dependent at the time of, and for a
reasonable time immediately prior to, the injury, bore to the total income of
the dependent during the same time.

(10) Maximum and Minimum Compensation. The compensation pay-
able in case of death to persons wholly dependent shall be subject to the
maximum weekly benefit and minimum weekly benefit; provided, that if at
the time of injury the employee receives wages of less than the minimum
weekly benefit, the compensation shall be the full amount of the wages a week,
but in no event shall the compensation payable under this provision be less
than the minimum weekly benefit. The compensation payable to partial
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dependents shall be subject to the same maximum and minimum specified in
this subdivision (e)(10); provided, that if the income loss of the partial
dependents by the death is less than the minimum weekly benefit, then the
dependents shall receive the full amount of the income loss. This compensa-
tion shall be paid during dependency not to exceed the maximum total benefit,
payments to be paid at the intervals when the wage was payable, as nearly as
may be.

(11) Orphans and Other Children. In computing and paying compen-
sation to orphans or other children, in all cases, only those under eighteen
(18) years of age, or those over eighteen (18) years of age who are physically
or mentally incapacitated from earning, shall be included, the former to
receive compensation only during the time they are under eighteen (18) years
of age, the latter only for the time they are so incapacitated. If the dependent
is attending a recognized educational institution, benefits shall be paid until
twenty-two (22) years of age.

(12) Actual Dependents. Actual dependents shall be entitled to take
compensation in the order named in subsection (c), until sixty-six and
two-thirds percent (66%:%) of the monthly wages of the deceased during the
time specified in this chapter have been exhausted, but the total compensation
to be paid to all actual dependents of a deceased employee shall not exceed in
the aggregate the maximum weekly benefit.

(13) Dependency Status Not Affected by Certain Assistance Pay-
ments. Sums distributed under the Employment Security Law, compiled in
chapter 7 of this title; the Old-Age Assistance Law, compiled in title 71,
chapter 2, part 2; the Aid to Dependent Children Law, compiled in title 71,
chapter 3, part 1; Aid to Blind Law, compiled in title 71, chapter 4, part 1; the
federal Social Security Act, compiled in 42 U.S.C. § 301 et seq., or any other
public assistance distributed by the United States government, the state, or
any county or municipality of the state, shall not be considered income within
the meaning of this law and shall not affect the status or compensation of any
person entitled to benefits as provided in this chapter.

(D(1(A) If compensation is payable due to the death of an employee under
this chapter, and the decedent leaves an alien dependent or dependents
residing outside of the United States, a workers’ compensation mediator is
authorized to conduct alternative dispute resolution proceedings to attempt
to resolve the issues; provided, that a representative or representatives of
the employer and a duly authorized representative or representatives of the
consul or other representative of the foreign country in which the dependent
or dependents reside are present. If the parties reach a settlement agree-
ment, the administrator or administrator’s designee is authorized to
approve the settlement, and the order of the administrator or the admin-
istrator’s designee shall be entitled to the same standing as a judgment of
a court of record for all purposes. If the parties are unable to reach an
agreement, the employer or employee’s representative may seek relief
pursuant to § 50-6-239 following the issuance of a dispute certification
notice.

(B) The administrator, or administrator’s designee, or the court shall
order payment of any compensation due from the employer to be made to
the duly accredited consular officer of the country where the beneficiaries
are citizens. The consular officer or the consular officer’s representative
shall be fully authorized and empowered by this law to settle all claims for
compensation and to receive the compensation for distribution to the
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persons entitled to the compensation.

(2) The distribution of funds in cases described in subdivision (f)(1)(A)
shall be made only upon the order of the administrator, the administrator’s
designee, or the court that heard the matter. If required to do so by the
administrator, the administrator’s designee, or the court, the consular officer
or the consular officer’s representative shall execute a good and sufficient bond
to be approved by the administrator, the administrator’s designee, or the
court, conditioned upon the faithful accounting of the moneys so received by
the consular officer or the consular officer’s representative. Before the bond is
discharged, a verified statement of receipts and disbursements of the moneys
shall be made and filed with the administrator or the court, as appropriate.

(3) The consular officer or the consular officer’s representative shall, before
receiving the first payment of the compensation, and at reasonable times
thereafter, upon the request of the employer, furnish to the employer a sworn
statement containing a list of the dependents with the name, age, residence,
extent of dependency and relation to the deceased of each dependent.

50-6-212. Hernia or rupture. [Effective until July 1, 2014. See the

version effective on July 1, 2014.]

(a) In all claims for compensation for hernia or rupture, resulting from
injury by accident arising out of and in the course of the employee’s employ-
ment, it must be definitely proven to the satisfaction of the court that:

(1) There was an injury resulting in hernia or rupture;
(2) The hernia or rupture appeared suddenly;
(3) It was accompanied by pain;

(4) The hernia or rupture immediately followed the accident; and
(5) The hernia or rupture did not exist prior to the accident for which

compensation is claimed.

(b) All hernia or rupture, inguinal, femoral or otherwise, so proven to be the
result of an injury by accident arising out of and in the course of the
employment, shall be treated in a surgical manner by a radical operation. If
death results from the operation, the death shall be considered as the result of
the injury, and compensation paid in accordance with this chapter.

(c)(1) In case the injured employee refuses to undergo the radical operation

for the cure of the hernia or rupture, no compensation will be allowed during

the time the refusal continues.

(2) If, however, it is shown that the employee has some chronic disease, or
is otherwise in such physical condition that the court finds it unsafe for the
employee to undergo the operation, the employee shall be paid compensation

in accordance with this chapter.

50-6-212. Hernia or rupture. [Effective on July 1, 2014. See the version

effective until July 1, 2014.]

(a) In all claims for compensation for hernia or rupture, resulting from
injury by accident arising primarily out of and in the course and scope of the
employee’s employment, it must be definitely proven to the satisfaction of the

court that:
(1) There was an injury resulting in hernia or rupture;
(2) The hernia or rupture appeared suddenly;
(3) It was accompanied by pain;
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(4) The hernia or rupture immediately followed the accident; and

(5) The hernia or rupture did not exist prior to the accident for which
compensation is claimed.

(b) All hernia or rupture, inguinal, femoral or otherwise, so proven to be the
result of an injury by accident arising primarily out of and in the course and
scope of the employment, shall be treated in a surgical manner by a radical
operation. If death results from the operation, the death shall be considered as
the result of the injury, and compensation paid in accordance with this chapter.

(¢)(1) In case the injured employee refuses to undergo the radical operation

for the cure of the hernia or rupture, no compensation will be allowed during

the time the refusal continues.

(2) If, however, it is shown that the employee has some chronic disease, or
is otherwise in such physical condition that the court finds it unsafe for the
employee to undergo the operation, the employee shall be paid compensation
in accordance with this chapter.

50-6-214. Responsibility for payment benefits and loss adjustment
expenses between insurance carrier and self-insured em-
ployer. [Effective until July 1, 2014. See the version effec-
tive on July 1, 2014.]

(a) The commissioner or the commissioner’s designee shall order appropri-
ate workers’ compensation benefits and loss adjustment expenses associated
with the claim to be paid on an equal basis by the insurance carrier or carriers
and the self-insured employer, as appropriate, in any case where:

(1)(A) An employer changes insurance carriers;

(B) The employer having been self-insured, becomes insured; or

(C) The employer having been insured, is approved to be self-insured;
and
(2) One (1) of the following applies:

(A) The compensability of the claim is not being disputed by the
employer or carrier; or

(B) A workers’ compensation specialist has determined the claim to be
compensable or ordered the provision of benefits to an employee; and
(38) There is a dispute as to which entity is responsible to provide workers’

compensation benefits to a worker.

(b) Upon an agreement by the parties or a court order as to which entity is
responsible to pay the workers’ compensation benefits to the employee, the
entity responsible for the provision of workers’ compensation benefits shall
reimburse the other entity all moneys paid for or on behalf of the employee as
ordered by the commissioner or the commissioner’s designee, plus interest
from the date of payment at the rate set by § 47-14-121.

50-6-214. Responsibility for payment benefits and loss adjustment
expenses between insurance carrier and self-insured em-
ployer. [Effective on July 1, 2014. See the version effective
until July 1, 2014.]

(a) The administrator or the administrator’s designee shall order appropri-
ate workers’ compensation benefits and loss adjustment expenses associated
with the claim to be paid on an equal basis by the insurance carrier or carriers
and the self-insured employer, as appropriate, in any case where:
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(1)(A) An employer changes insurance carriers;

(B) The employer having been self-insured, becomes insured; or

(C) The employer having been insured, is approved to be self-insured;
and
(2) One (1) of the following applies:

(A) The compensability of the claim is not being disputed by the
employer or carrier; or

(B) A workers’ compensation judge has determined the claim to be
compensable or ordered the provision of benefits to an employee; and
(3) There is a dispute as to which entity is responsible to provide workers’

compensation benefits to a worker.

(b) Upon an agreement by the parties or a court order as to which entity is
responsible to pay the workers’ compensation benefits to the employee, the entity
responsible for the provision of workers’ compensation benefits shall reimburse
the other entity all moneys paid for or on behalf of the employee as ordered by
the administrator or the administrator’s designee, plus interest from the date of
payment at the rate set by § 47-14-121.

50-6-216. Ombudsman program. [Effective on July 1, 2014.]

(a) The administrator shall establish a workers’ compensation ombudsman
program to assist injured or disabled employees, persons claiming death
benefits, employers, and other persons in protecting their rights, resolving
disputes, and obtaining information available under workers’ compensation
laws. The ombudsman program shall be available only to those individuals or
organizations that are not represented by an attorney in the claim for workers’
compensation benefits.

(b) No statement, discussion, evidence, allegation or other matter of legal
significance that occurs in the presence of an ombudsman shall be admissible as
evidence in any other proceeding.

(¢) The administrator may adopt rules and regulations consistent with this
chapter in order to fulfill the purposes of this section in an orderly and efficient
manner.

(d) The division shall have authority to assess a civil penalty against any
person or organization, with the exception of the state or a representative of the
state, that refuses to cooperate with the services provided by an ombudsman as
provided in § 50-6-118.

50-6-217. Appointment of judges on the workers’ compensation ap-
peals board. [Effective on July 1, 2014.]

(a)(1) The governor shall appoint three (3) qualified individuals to serve as
Jjudges on the workers’ compensation appeals board. Each individual selected
shall be a Tennessee licensed attorney, with at least seven (7) years’ experience
in workers’ compensation matters, shall be at least thirty (30) years of age,
and shall be required to attend annual training on workers’ compensation
laws.

(2) Upon appointment, each judge of the workers’ compensation appeals
board shall serve a term of six (6) years and may be reappointed for an
additional term by the governor upon expiration of the initial term. No judge
appointed to the workers’ compensation appeals board shall serve more than
two (2) full terms, and service of more than half of a six (6) year term shall
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constitute service of one (1) full term. Any judge appointed to the workers’
compensation appeals board to serve less than a full term to fill a vacancy
created by the removal or resignation of a judge sitting on the workers’
compensation appeals board shall be eligible to serve an additional two (2)
full terms. In the initial appointment of judges to the workers’ compensation
appeals board, one (1) judge appointed shall serve a term of two (2) years, one
(1) judge appointed shall serve a term of four (4) years, and one (1) judge
appointed shall serve a term of six (6) years.

(3) The governor shall have authority to remove a judge sitting on the
workers’ compensation appeals board during an unexpired term for the
commission of any of the judicial offenses provided in § 17-5-302.

(4) Any person appointed to serve as a judge on the workers’ compensation
appeals board shall be required to take an oath or affirmation to support the
constitutions of the United States and of this state, and to administer justice
without respect of persons, and impartially to discharge all the duties
incumbent upon a judge to the best of the judge’s skill and ability. The oath
may be taken before another workers’ compensation judge, any inferior court
Jjudge, a retired judge, a retired chancellor or an active or retired judge of the
court of general sessions.

(5) No person appointed to serve as a judge on the workers’ compensation
appeals board shall practice law, or perform any of the functions of attorney
or counsel, in any of the courts of this state, except in cases in which the judge
may have been employed as counsel previous to the appointment as a judge on
the workers’ compensation appeals board. A newly appointed judge on the
workers’ compensation appeals board can practice law only in an effort to
wind up the judge’s practice and must end the practice of law as soon as
reasonably possible and in no event longer than one hundred eighty (180)
days after assuming the position of judge on the board of administrative
review.

50-6-218. Education and training program for workers’ compensation
mediators, judges, chief judge, ombudsman and judges of
the workers’ compensation appeals board. [Effective on
July 1, 2014.]

The administrator shall institute and maintain an education and training
program for workers’ compensation mediators, workers’ compensation judges,
the chief judge, ombudsmen, and the judges of the workers’ compensation
appeals board in order to assure that these persons maintain current and
appropriate skills and knowledge in performing their duties. Before assuming
their duties, all persons selected to serve or appointed as workers’ compensation
mediators, workers’ compensation judges, the chief judge, ombudsmen, or as
Jjudge of the workers’ compensation appeals board shall be provided formal
training and education, which shall include training on the department’s
workers’ compensation system, the Tennessee workers’ compensation statutes
and case law, and the rules and regulations of the division of workers’
compensation. In addition, such persons shall attend at least seven (7) hours of
training each year that is focused on workers’ compensation statutes and case
law, and the rules and regulations of the division of workers’ compensation.
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50-6-219. Workers’ compensation appeals board. [Effective on July 1,

2014.]

(a) The administrator shall establish a workers’ compensation appeals

board, which shall be wholly separate from the court of workers’ compensation
claims, to review interlocutory and final orders entered by workers’ compensa-
tion judges upon application of any party to a workers’ compensation claim.

(1) Any party aggrieved by an order for temporary disability or medical
benefits or an order either awarding permanent disability or medical benefits

or denying a claim for permanent disability or medical benefits issued by a

workers’ compensation judge may request review of the order by the workers’

compensation appeals board by filing a request for appeal, on a form
prescribed by the administrator. Review shall be accomplished in the follow-
ing manner:

(A) Within seven (7) business days after issuance of an interlocutory
order for temporary disability or medical benefits by a workers’ compensa-
tion judge, either party may request an appeal of the decision. Within seven
(7) business days of receiving an appeal of an interlocutory order, the
workers’ compensation appeals board shall enter an order affirming,
reversing, remanding, or modifying the decision of the workers’ compensa-
tion judge. The workers’ compensation appeals board’s decision on an
appeal of an interlocutory order shall not be subject to further review.

(B) Within thirty (30) calendar days after issuance of a compensation
order pursuant to § 50-6-239(c)(2), either party may request an appeal of
the decision by filing a notice of appeal with the workers’ compensation
appeals board. Parties shall have fifteen (15) calendar days after an appeal
is filed to file briefs with the workers’ compensation appeals board. Within
forty-five (45) calendar days after receiving an appeal of a compensation
order, the workers’ compensation appeals board shall issue a decision either
affirming the judgment and certifying the workers’ compensation judge’s
order as final or remanding the case. If judgment is affirmed, the final
order of the workers’ compensation judge shall be immediately appealable
to the state supreme court. If a request for administrative review is timely
filed, the order issued by the workers’ compensation judge shall not become
final, as provided in § 50-6-239(c)(7), until the workers’ compensation
appeals board issues a written decision certifying the order as a final order.
(2) The workers’ compensation appeals board may remand the decision of

the workers’ compensation judge, if the rights of the party seeking review have
been prejudiced because findings, inferences, conclusions, or decisions of a
workers’ compensation judge:

(A) Violate constitutional or statutory provisions;

(B) Exceed the statutory authority of the workers’ compensation judge;

(C) Do not comply with lawful procedure;

(D) Are arbitrary, capricious, characterized by abuse of discretion, or
clearly unwarranted exercise of discretion; or

(E) Are not supported by evidence that is both substantial and material
in the light of the entire record.

(b) This section shall have no effect on the procedures established for filing a

claim for workers’ compensation benefits in the division of claims administra-
tion, pursuant to § 9-8-402, or in the claims commission, pursuant to § 9-8-
307. The workers’ compensation appeals board shall have no jurisdiction over
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an appeal of a decision of a commissioner of the claims commission.

(¢c) The decisions of the workers’ compensation appeals board shall not be

subject to judicial review pursuant to the Uniform Administrative Procedures
Act, compiled in title 4, chapter 5.

50-6-224. Limitation of actions. [Effective until July 1, 2014.]

(a) The time within which the following acts shall be performed under this

chapter shall be limited to the following periods, respectively:

(1) Actions or proceedings by an injured employee to determine or recover
compensation: one (1) year after the occurrence of the injury, except as
provided in § 50-6-203;

(2) Actions or proceedings by dependents to determine or recover compen-
sation: one (1) year after the date of notice in writing given by the employer
to the division of workers’ compensation, stating the employer’s willingness
to pay compensation when it is shown that the death is one for which
compensation is payable. In case the deceased was a native of a foreign
country and leaves no known dependent or dependents within the United
States, it shall be the duty of the commissioner to give written notice
forthwith of the death to the consul or other representative of the foreign
country residing within the state;

(3) Proceedings to obtain judgment in case of default of employer for
thirty (30) days to pay any compensation due under any settlement or
determination: one (1) year after the default; and

(4) In case of physical or mental incapacity, other than minority, of the
injured person or the injured person’s dependents to perform or cause to be
performed any act required within the time in this section specified: the
period of limitation in those cases shall be extended for one (1) year from the
date when the incapacity ceases.

(b) This section applies only to injuries that arise on or before December 31,

2004, and shall have no applicability to injuries that arise on or after January
1, 2005.

50-6-225. Submission of claim to court upon failure to agree on com-

pensation — Special workers’ compensation appeals panel
— Impasse. [Effective until July 1, 2014. See the version
effective on July 1, 2014.]

(a)(1) Notwithstanding any provisions of this chapter to the contrary, in case
of a dispute over or failure to agree upon compensation under this chapter,
between the employer and employee or the dependent or dependents of the
employee, the parties shall first submit the dispute to the benefit review
conference process provided by the division of workers’ compensation.
(2)(A) In the event the parties are unable to reach an agreement at the
benefit review conference as to all issues related to the claim or the benefit
review conference process is otherwise exhausted pursuant to rules
promulgated by the commissioner, either party may file a civil action as
provided in § 50-6-203 in the circuit or chancery court in the county in
which the employee resided at the time of the alleged injury or in which
the alleged injury occurred. In instances where the employee resides
outside of the state and where the injury occurs outside of the state, the
complaint shall be filed in any county where the employer maintains an
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office.

(B) Ifthe parties are unable to reach an agreement at the benefit review
conference as to all issues related to the claim or the benefit review
conference process is otherwise exhausted pursuant to rules promulgated
by the commissioner, and if the employer is a county or a municipal
corporation that has accepted the provisions of this chapter, either party
may file a civil action in the county in which the governmental entity is
located or in the county in which the incident occurred from which the civil
action arises.

(3) Neither party in a civil action filed pursuant to this section shall have
the right to demand a jury.
(b) The Tennessee Rules of Civil Procedure and the Tennessee Rules of
Evidence apply to all civil actions filed pursuant to this section.
(c) Unless required to be filed by an earlier date as a result of discovery

requests pursuant to the Tennessee Rules of Civil Procedure, within sixty (60)

days after the filing of an answer in an action under this section, the employer
shall file with the court a wage statement detailing the employee’s wages for

the previous fifty-two (52) weeks, unless the employer stipulates that the

maximum weekly workers’ compensation rate applies in the particular action.
(d) Whenever any civil action is brought pursuant to this section, the judge
or chancellor may, if the judge or chancellor so desires, visit the scene of the
accident and examine the surroundings.
(e)(1) Any party to the proceedings in the circuit or chancery court may, if
dissatisfied or aggrieved by the judgment or decree of that court, appeal to
the supreme court, where the cause shall be heard and determined as
provided in the Tennessee Rules of Appellate Procedure.

(2) Review of the trial court’s findings of fact shall be de novo upon the
record of the trial court, accompanied by a presumption of the correctness of
the finding, unless the preponderance of the evidence is otherwise.

(38) The supreme court may, by order, refer workers’ compensation cases to
a panel known as the special workers’ compensation appeals panel. This
panel shall consist of three (3) judges designated by the chief justice, at least
one (1) of whom shall be a member of the supreme court.

(4) Any case that the supreme court by order or rule refers to the special
workers’ compensation appeals panel shall be briefed, and oral argument
shall be heard pursuant to the Tennessee Rules of Appellate Procedure as if
the appeal were being heard by the entire supreme court.

(5)(A) The special workers’ compensation appeals panel shall reduce to

writing its findings and conclusions in all cases. The decision of the panel

shall become the judgment of the supreme court thirty (30) days after it is
issued unless:

(1) Any member of the supreme court files with the clerk a written
request within the thirty-day period that the case be heard by the entire
supreme court, in which event a final judgment will not be entered until
the supreme court, after due consideration of the case, enters final
judgment; or

(i) Any party to the appeal files a motion requesting review by the
entire supreme court within fifteen (15) days after issuance of the
decision by the panel, in which event a final judgment will not be
entered:

(a) Until the motion is denied; or
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(b) If the motion is granted, until the supreme court enters final
judgment after its consideration of the case.

(B) For purposes of this subsection (e), a decision of the panel shall be
deemed to be issued on the day it is mailed to the parties, which date shall
be noted on the decision by the clerk. Section 27-1-122 applies to all
motions made pursuant to this subsection (e).

(6) If the entire supreme court, on its own motion or after granting the
motion of a party, reviews an opinion of the special workers’ compensation
appeals panel, its review will be limited to the record and the briefs on file
before the special workers’ compensation appeals panel; provided, that the
supreme court may, in its discretion, order the parties to further brief the
issues or appear at oral argument.

(f) The trial of all cases under this chapter shall be expedited by:

(1) Giving the cases priority over all cases on the trial and appellate
dockets; and

(2) Allowing any case on appeal in the supreme court to be on motion of

either party transferred to the division where the supreme court is then or
will next be in session.
(g)(1) Ifthejudgment or decree of a court is appealed pursuant to subsection
(e), interest on the judgment or decree shall be computed from the date that
the judgment or decree is entered by the trial court at an annual rate of
interest five (5) percentage points above the average prime loan rate for the
most recent week for which such an average rate has been published by the
board of governors of the federal reserve system on the total judgment
awarded by the supreme court. For purposes of calculating the accrual of
interest pursuant to this subdivision (g)(1), the average prime loan rate on
the day the judgment or decree is entered by the trial court shall be used.

(2) Total judgment awarded is computed by the total number of weeks
multiplied by the benefit rate without any reduction.

(8) For purposes of determining the amount of interest that has accrued
on a judgment or decree, the commissioner of financial institutions shall
maintain a listing of the average prime loan rate as it becomes available
each month, and the commissioner of financial institutions shall respond to
inquiries concerning what the average prime rate was on a given month and
year. If the person making the inquiry so requests, the commissioner shall
send the person a letter certifying what the average prime rate was on the
month and year requested. The commissioner is authorized to charge a
reasonable fee not to exceed ten dollars ($10.00) for preparing and sending
the letter.

(4) For purposes of this subsection (g), “judgment” and “decree” includes
any discretionary costs awarded pursuant to this chapter.

(h) When a reviewing court determines pursuant to motion or sua sponte

that the appeal of an employer or insurer is frivolous, or taken for purposes of
delay, a penalty may be assessed by the court, without remand, against the
appellant for a liquidated amount.

(i) When a reviewing court determines pursuant to motion or sua sponte

that the appeal of an employee is frivolous, a penalty may be assessed by the
court, without remand, against the appellant for a liquidated amount.

() If an employer wrongfully fails to pay an employee’s claim for temporary

total disability payments, the employer shall be liable, in the discretion of the
court, to pay the employee, in addition to the amount due for temporary total
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disability payments, a sum not exceeding twenty-five percent (25%) of the
temporary total disability claim; provided, that it is made to appear to the
court that the refusal to pay the claim was not in good faith and that the failure
to pay inflicted additional expense, loss or injury upon the employee; and
provided, further, that the additional liability shall be measured by the
additional expense thus entailed.

(k) If, on request by the specialist, a party fails to produce documents, to
cooperate in scheduling a conference or to provide a representative authorized
to settle a matter in attendance at a conference, then a specialist may declare
an impasse and file the report on unresolved issues with a court. On the motion
of either party or on the court’s own motion, a court is authorized, but not
required, to hold a hearing on the failure to produce documents requested by
the specialist, to cooperate in scheduling or to provide a representative who
possessed settlement authority. If the court determines that the failure lacked
good cause or resulted from bad faith, then the court may assess the offending
party who failed to take the requested action with attorney’s fees and costs
related only to the trial. The commissioner is authorized to promulgate rules to
effectuate the purposes of this subsection (k) in accordance with the Uniform
Administrative Procedures Act, compiled in title 4, chapter 5.

() If an employee receives a settlement, judgment or decree under this
chapter that includes the payment of medical expenses and the employer or
workers’ compensation carrier wrongfully fails to reimburse an employee for
any medical expenses actually paid by the employee within sixty (60) days of
the settlement, judgment or decree, or fails to provide reasonable and neces-
sary medical expenses and treatment, including failure to reimburse for
reasonable and necessary medical expenses, in bad faith after receiving
reasonable notice of their obligation to provide the medical treatment, the
employer or workers’ compensation carrier shall be liable, in the discretion of
the court, to pay the employee, in addition to the amount due for medical
expenses paid, a sum not exceeding twenty-five percent (25%) of the expenses;
provided, that it is made to appear to the court that the refusal to pay the claim
was not in good faith and that the failure to pay inflicted additional expense,
loss or injury upon the employee.

50-6-225. Appeal if dissatisfied or aggrieved by judgment. [Effective on
July 1, 2014. See the version effective until July 1, 2014.]

(a)(1) Any party to the proceedings in the court of workers’ compensation
claims may, if dissatisfied or aggrieved by the judgment of that court, appeal
to the supreme court, where the cause shall be heard and determined as
provided in the Tennessee Rules of Appellate Procedure.

(2) Review of the workers’ compensation court’s findings of fact shall be de
novo upon the record of the workers’ compensation court, accompanied by a
presumption of the correctness of the finding, unless the preponderance of the
evidence is otherwise.

(3) The supreme court may, by order, refer workers’ compensation cases to
a panel known as the special workers’ compensation appeals panel. This
panel shall consist of three (3) judges designated by the chief justice, at least
one (1) of whom shall be a member of the supreme court.

(4) Any case that the supreme court by order or rule refers to the special
workers’ compensation appeals panel shall be briefed, and oral argument
shall be heard pursuant to the Tennessee Rules of Appellate Procedure as if



Page: 244

Date: 11/18/13 Time: 1:55:56

Path: @psc3912/nep_usa_pri/XPRIMARY/STATUTES/TN_IS/ep_PRIMARYtn_statutes_codebillv2

244

the appeal were being heard by the entire supreme court.
(5)(A) The special workers’ compensation appeals panel shall reduce to
writing its findings and conclusions in all cases. The decision of the panel
shall become the judgment of the supreme court thirty (30) days after it is
issued unless:

(i) Any member of the supreme court files with the clerk a written
request within the thirty-day period that the case be heard by the entire
supreme court, in which event a final judgment will not be entered until
the supreme court, after due consideration of the case, enters final
Judgment; or

(it) Any party to the appeal files a motion requesting review by the
entire supreme court within fifteen (15) days after issuance of the decision
by the panel, in which event a final judgment will not be entered:

(a) Until the motion is denied; or
(b) If the motion is granted, until the supreme court enters final
Judgment after its consideration of the case.
(B) For purposes of this subsection (a), a decision of the panel shall be
deemed to be issued on the day it is mailed to the parties, which date shall
be noted on the decision by the clerk. Section 27-1-122 applies to all motions
made pursuant to this subsection (a).
(b) Appeal of all cases under this chapter shall be expedited by:

(1) Giving the cases priority over all cases on the appellate dockets; and

(2) Allowing any case on appeal in the supreme court to be on motion of
either party transferred to the division where the supreme court is then or will
next be in session.
(c)(1) If the judgment or decree is appealed pursuant to subsection (a),
interest on the judgment or decree shall be computed from the date that the
Jjudgment is entered by the court of workers’ compensation claims at an
annual rate as defined in § 47-14-121. For purposes of calculating the
accrual of interest pursuant to this subdivision (c)(1), the average prime loan
rate on the day the judgment or decree is entered by the trial court shall be
used.

(2) Total judgment awarded is computed by the total number of weeks
maultiplied by the benefit rate without any reduction.
(d) When a reviewing court determines pursuant to motion or sua sponte that

the appeal of an employer or insurer is frivolous, or taken for purposes of delay,
a penalty may be assessed by the court, without remand, against the appellant
for a liquidated amount.

(e) When a reviewing court determines pursuant to motion or sua sponte that

the appeal of an employee is frivolous, a penalty may be assessed by the court,
without remand, against the appellant for a liquidated amount.

50-6-226. Fees of attorneys and physicians, and hospital charges.

[Effective until July 1, 2014. See the version effective on
July 1, 2014.]

(a)(1) The fees of attorneys for services to employees under this chapter,
shall be subject to the approval of the commissioner or the court before which
the matter is pending, as appropriate; provided, that no attorney’s fees to be
charged employees shall be in excess of twenty percent (20%) of the amount
of the recovery or award to be paid by the party employing the attorney. All
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attorney’s fees for attorneys representing employers shall be subject to
review for reasonableness of the fee and shall be subject to approval by a
court when the fee exceeds ten thousand dollars ($10,000).

(2)(A) Medical costs that have been voluntarily paid by the employer or its

insurer shall not be included in determining the award for purposes of

calculating the attorney’s fee.

(B) For cases submitted to the department for approval pursuant to
§ 50-6-206(c) that are resolved prior to trial or pursuant to a benefit
review conference, the department shall deem the attorney’s fee to be
reasonable if the fee does not exceed twenty percent (20%) of the award to
the injured worker, or, in cases governed by § 50-6-207(4), twenty percent
(20%) of the first four hundred (400) weeks of the award.

(C) In cases that proceed to trial, an employee’s attorney shall file an
application for approval of a proposed attorney’s fee. Where the award of
an attorney’s fee exceeds ten thousand dollars ($10,000), the court shall
make specific findings as to the factors that justify the fee as provided in
Tennessee Supreme Court Rule 8, RPC 1.5.

(D) The final order or settlement in all workers’ compensation cases
shall set out the attorney portion of the award in both dollar and
percentage terms and the required findings.

(3) In accident cases that result in death of an employee, the plaintiff’s
attorney’s fees shall not exceed reasonable payment for actual time and
expenses incurred when the employer makes a voluntary settlement offer in
writing to dependents or survivors eligible under § 50-6-210 within thirty
(30) days of the employee’s death if the employer offers to provide the
dependents or survivors with all the benefits provided under this chapter.
The approving authority shall review and approve the settlements on an
expedited basis.

(4) The fees of physicians and charges of hospitals for services to employ-
ees under this chapter, shall be subject to the approval of the commissioner
or the court before which the matter is pending, as appropriate, as provided
in this subdivision (a)(4). Unless a medical fee or charge is contested, the
department shall deem it to be reasonable. If a fee or charge is contested, the
department shall permit a party to seek review only of the contested fee or
charge in any court with jurisdiction to hear a matter pursuant to § 50-6-
225. A court may review the case solely for the purpose of approving the fees
and charges that are reasonable.

(b) The charging or receiving of any fee by an attorney in violation of

subsection (a) shall be deemed unlawful practice and render the attorney liable
to disbarment; and, further, the attorney shall forfeit double the entire amount
retained by the attorney, to be recovered as in case of debt by the injured
person or the injured person’s creditor.

(c)(1) The fees charged to the claimant by the treating physician or a
specialist to whom the employee was referred for giving testimony by oral
deposition relative to the claim shall, unless the interests of justice require
otherwise, be considered a part of the costs of the case, to be charged against
the employer when the employee is the prevailing party.

(2) The trial judge shall have the discretion to determine the reasonable-
ness of the fee charged by any physician pursuant to this subsection (c).

(3) This subsection (c) apply only to workers’ compensation actions arising
on or after July 1, 1988.
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50-6-226. Fees of attorneys and physicians, and hospital charges.
[Effective on July 1, 2014. See the version effective until
July 1, 2014.]

(a)(1) The fees of attorneys for services to employees under this chapter, shall
be subject to the approval of the workers’ compensation judge before which the
matter is pending, as appropriate; provided, that no attorney’s fees to be
charged employees shall be in excess of twenty percent (20%) of the amount of
the recovery or award to be paid by the party employing the attorney. The
department shall deem the attorney’s fee to be reasonable if the fee does not
exceed twenty percent (20%) of the award to the injured worker, or, in cases
governed by § 50-6-207(4), twenty percent (20%) of the first four hundred fifty
(450) weeks of the award. All attorney’s fees for attorneys representing
employers shall be subject to review for reasonableness of the fee and shall be
subject to approval by a workers’ compensation judge when the fee exceeds ten
thousand dollars ($10,000).

(2)(A) Medical costs that have been voluntarily paid by the employer or its

insurer shall not be included in determining the award for purposes of

calculating the attorney’s fee.

(B) [Deleted by 2013 amendment, effective July 1, 2014.]

(C) In cases that proceed to trial, an employee’s attorney shall file an
application for approval of a proposed attorney’s fee. Where the award of an
attorney’s fee exceeds ten thousand dollars ($10,000), the court shall make
specific findings as to the factors that justify the fee as provided in
Tennessee Supreme Court Rule 8, RPC 1.5.

(D) The final order or settlement in all workers’ compensation cases shall
set out the attorney portion of the award in both dollar and percentage
terms and the required findings.

(3) In accident cases that result in death of an employee, the plaintiff’s
attorney’s fees shall not exceed reasonable payment for actual time and
expenses incurred when the employer makes a voluntary settlement offer in
writing to dependents or survivors eligible under § 50-6-210 within thirty
(30) days of the employee’s death if the employer offers to provide the
dependents or survivors with all the benefits provided under this chapter. The
approving authority shall review and approve the settlements on an expedited
basis.

(4) The fees of physicians and charges of hospitals for services to employees
under this chapter, shall be subject to the approval of the administrator or the
court before which the matter is pending, as appropriate, as provided in this
subdivision (a)(4). Unless a medical fee or charge is contested, the department
shall deem it to be reasonable. If a fee or charge is contested, the department
shall permit a party to seek review only of the contested fee or charge in any
court with jurisdiction to hear a matter pursuant to § 50-6-225. A court may
review the case solely for the purpose of approving the fees and charges that
are reasonable.

(b) The charging or receiving of any fee by an attorney in violation of

subsection (a) shall be deemed unlawful practice and render the attorney liable
to disbarment; and, further, the attorney shall forfeit double the entire amount
retained by the attorney, to be recovered as in case of debt by the injured person
or the injured person’s creditor.

(¢)(1) The fees charged to the claimant by the treating physician or a
specialist to whom the employee was referred for giving testimony by oral
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deposition relative to the claim shall, unless the interests of justice require

otherwise, be considered a part of the costs of the case, to be charged against

the employer when the employee is the prevailing party.

(2) The workers’ compensation judge shall have the discretion to determine
the reasonableness of the fee charged by any physician pursuant to this
subsection (c).

(3) This subsection (c) applies only to workers’ compensation actions
arising on or after July 1, 1988.

(d) In addition to any attorneys’ fees provided for in this section, the court of
workers’ compensation claims may award attorneys’ fees and reasonable costs,
including reasonable and necessary court reporter expenses and expert witness
fees for depositions and trials incurred when the employer fails to furnish
appropriate medical, surgical and dental treatment or care, medicine, medical
and surgical supplies, crutches, artificial members and other apparatus to an
employee provided for in a settlement or judgment under this chapter.

(e) A health care provider shall not employ a collection agency or make a
report to a credit bureau concerning a private claim against an employer for all
or part of the costs of medical care provided to an employee that are not paid by
the employer’s workers’ compensation insurer without having first given notice
of the dispute to the medical payment committee. The medical director may
include the insurer in the administrative process.

50-6-227. Alien dependents of deceased employee — Payment to con-
sular officer or representative — Bond — List of depen-
dents. [Effective until July 1, 2014.]

(a)(1)(A) In the event compensation is payable due to the death of an
employee under this chapter, and the decedent leaves an alien dependent
or dependents residing outside of the United States, a workers’ compen-
sation specialist is authorized to conduct a benefit review conference to
attempt to resolve the issues; provided, that a representative or represen-
tatives of the employer and a duly authorized representative or represen-
tatives of the consul or other representative of the foreign country in which
the dependent or dependents resides are present. In the event a settle-
ment agreement is reached, the commissioner or commissioner’s designee
is authorized to approve the settlement, and the order of the commissioner
or the commissioner’s designee shall be entitled to the same standing as a
judgment of a court of record for all purposes. In the event the parties are
unable to reach an agreement at the benefit review conference, the
employer or employee’s representative may file a complaint in the circuit
or chancery court that would have jurisdiction of the matter pursuant to
§ 50-6-225 requesting the court to hear and determine the matter.

(B) The commissioner, or commissioner’s designee, or the court shall
order payment of any compensation due from the employer to be made to
the duly accredited consular officer of the country of which the beneficia-
ries are citizens. The consular officer or the consular officer’s representa-
tive shall be fully authorized and empowered by this law to settle all
claims for compensation and to receive the compensation for distribution
to the persons entitled to the compensation.

(2) The distribution of funds in cases described in subdivision (a)(1) shall
be made only upon the order of the commissioner, the commissioner’s
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designee, or the court that heard the matter. If required to do so by the
commissioner, the commissioner’s designee, or the court, the consular officer
or the consular officer’s representative shall execute a good and sufficient
bond to be approved by the commissioner, the commissioner’s designee, or
the court, conditioned upon the faithful accounting of the moneys so received
by the consular officer or the consular officer’s representative. Before the
bond is discharged a verified statement of receipts and disbursements of the
moneys shall be made and filed with the commissioner or the court, as
appropriate.

(b) The consular officer or the consular officer’s representative shall, before
receiving the first payment of the compensation, and at reasonable times
thereafter, upon the request of the employer, furnish to the employer a sworn
statement containing a list of the dependents with the name, age, residence,
extent of dependency and relation to the deceased of each dependent.

50-6-228. Copies of settlements and releases — Filing. [Effective until
July 1, 2014.]

Copies of all settlements and releases shall be filed by the employer with the
division of workers’ compensation, within ten (10) days after the settlements
are made, and shall become part of the permanent records of the division.

50-6-229. Commutation to lump sum payment with consent of court.
[Effective until July 1, 2014. See the version effective on
July 1, 2014.]

(a) The amounts of compensation payable periodically under this chapter
may be commuted to one (1) or more lump sum payments. These may be
commuted upon motion of any party subject to the approval of the circuit,
chancery or criminal court. No agreed stipulation or order or any agreement by
the employer and employee or any other party to the proceeding shall be a
prerequisite to the court’s approval or disapproval of the award being paid in
one (1) or more lump sum payments. In making the commutation, the lump
sum payment shall, in the aggregate, amount to a sum of all future install-
ments of compensation. No settlement or compromise shall be made except on
the terms provided in this chapter. In determining whether to commute an
award, the trial court shall consider whether the commutation will be in the
best interest of the employee, and the court shall also consider the ability of the
employee to wisely manage and control the commuted award, regardless of
whether special needs exist. Attorneys’ fees may be paid as a partial lump sum
from any award when approved and ordered by the trial judge.

(b)(1) Certified copies of the pleadings, orders, judgments and decrees,

whereby any lump sum payment settlement has been approved by the court,

shall be forwarded to the division of workers’ compensation by the employer
within ten (10) days after the entry of any final judgment in the proceeding.
(2) The administrator shall have thirty (30) days after the receipt of the
certified copies of the proceedings within which to intervene in the lump sum
settlement proceedings to secure a readjustment of the lump sum in
accordance with the requirements and provisions of this law, whether court
shall have adjourned or not, § 50-6-230 to the contrary notwithstanding.
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50-6-229. Commutation to lump sum payment with consent of court.
[Effective on July 1, 2014. See the version effective until
July 1, 2014.]

(a) The amounts of compensation payable periodically under this chapter
may be commuted to one (1) or more lump sum payments. These may be
commauted upon motion of any party subject to the approval of the circuit,
chancery or criminal court. No agreed stipulation or order or any agreement by
the employer and employee or any other party to the proceeding shall be a
prerequisite to the court’s approval or disapproval of the award being paid in
one (1) or more lump sum payments. In making the commutation, the lump sum
payment shall, in the aggregate, amount to a sum of all future installments of
compensation. No settlement or compromise shall be made except on the terms
provided in this chapter. In determining whether to commute an award, the
trial court shall consider whether the commutation will be in the best interest
of the employee, and the court shall also consider the ability of the employee to
wisely manage and control the commuted award, regardless of whether special
needs exist. Attorneys’ fees may be paid as a partial lump sum from any award
when approved and ordered by the trial judge.

(b) All settlements of compensation by agreement of the parties and all
awards of compensation made by the court of workers’ compensation claims,
when the amount paid or to be paid in settlement or by award does not exceed
the compensation for twenty-six (26) weeks of disability, shall be final and not
subject to readjustment.

(¢) All amounts paid by the employer and received by the employee or the
employee’s dependents, by lump sum payments, shall be final, but the amount
of any award payable periodically for more than twenty-six (26) weeks may be
modified as follows:

(1) At any time by agreement of the parties and approval by the court; or

(2) If the parties do not agree, then at any time after twenty-six (26) weeks
from the date of the award, either party may file an application to the court
of workers’ compensation claims, on the ground of increase or decrease of
incapacity due solely to the injury.

50-6-230. Awards and agreed settlements — Finality. [Effective until
July 1, 2014.]

All settlements of compensation by agreement of the parties and all awards
of compensation made by the court, where the amount paid or to be paid in
settlement or by award does not exceed the compensation for six (6) months’
disability, shall be final and not subject to readjustment.

50-6-231. Lump sum payments final — Modification of periodic pay-
ments for more than six months. [Effective until July 1,
2014.]

All amounts paid by the employer and received by the employee or the
employee’s dependents, by lump sum payments, shall be final, but the amount
of any award payable periodically for more than six (6) months may be
modified as follows:

(1) At any time by agreement of the parties and approval by the court; or
(2) If the parties cannot agree, then at any time after six (6) months from
the date of the award an application may be made to the courts by either
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party, on the ground of increase or decrease of incapacity due solely to the
injury. In those cases, the same procedure shall be followed as in § 50-6-225
in case of a disputed claim for compensation.

50-6-232. Present value of future installments — Deposit in trust
releasing employer — Trustee to make payments. [Effec-
tive until July 1, 2014. See the version effective on July 1,
2014.]

(a) Any time after the amount of any award has been agreed upon by the
parties, or found and ordered by the court, a sum of all future installments of
compensation may, where death or the nature of the injury renders the amount
of future payments certain, by leave of court, be paid by the employer to any
savings bank or trust company of this state to be approved and designated by
the court, and the sum, together with all interest on the sum, shall be held in
trust for the employee or the dependents of the employee who shall have no
further recourse against the employer.

(b) The payment of the sum by the employer evidenced by the receipts in
duplicate of the trustee, one (1) of which shall be filed with the division of
workers’ compensation, and the other filed with the clerk of the circuit court,
shall operate as a satisfaction of the award as to the employer.

(c) Payments from the fund shall be made by the trustee in the same
amounts and at the same time as are required of the employer until the fund
interest is exhausted.

(d) In the appointment of the trustee, preference shall be given, in the
discretion of the court, to the choice of the injured employee or the dependent
of the deceased employee, as the case may be.

50-6-232. Present value of future installments — Deposit in trust
releasing employer — Trustee to make payments. [Effec-
tive on July 1, 2014. See the version effective until July 1,
2014.]

(a) Any time after the amount of any award has been agreed upon by the
parties, or found and ordered by the court, a sum of all future installments of
compensation may, where death or the nature of the injury renders the amount
of future payments certain, by leave of court, be paid by the employer to any
savings bank or trust company of this state to be approved and designated by
the court, and the sum, together with all interest on the sum, shall be held in
trust for the employee or the dependents of the employee who shall have no
further recourse against the employer.

(b) The payment of the sum by the employer evidenced by the receipts of the
trustee, which shall be filed with the division, shall constitute satisfaction of the
award by the employer.

(¢) Payments from the fund shall be made by the trustee in the same amounts
and at the same time as are required of the employer until the fund interest is
exhausted.

(d) In the appointment of the trustee, preference shall be given, in the
discretion of the court of workers’ compensation claims, to the choice of the
injured employee or the dependent of the deceased employee, as the case may be.
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50-6-233. Enforcement power of commissioner — Referral of voca-
tional rehabilitation cases — Promulgation of rules and
regulations to implement chapter. [Effective until July 1,
2014. See the version effective on July 1, 2014.]

(a)(1) There is conferred upon the commissioner the power to enforce this
chapter that relate to the assurance of payments of the awards under this
chapter.

(2) The commissioner has the power, subject to the approval of the
governor, to employ clerical assistance the commissioner deems necessary
and fix the compensation of the person or persons so employed.

(8) The commissioner may make rules and regulations not inconsistent
with this law for the purpose of discharging the commissioner’s duties under
this chapter.

(4) The commissioner may provide forms for the use of employers and
other literature that may be necessary and shall furnish to any employee or
employer literature and blank forms that the commissioner deems requisite
to facilitate or promote the efficient administration of this chapter.

(5) In no event shall the division of workers’ compensation charge a fee or
impose a cost for any necessary or required forms needed to process a
workers’ compensation claim.

(6) The commissioner shall modify Form # C32 to include a location for a
health care provider to indicate temporary total disability and the point at
which the employee reached maximum medical improvement.

(b) The commissioner shall cause the division of workers’ compensation to

refer all feasible cases for vocational rehabilitation to the department of

education.
(¢) In addition to the rulemaking authority granted in § 50-6-118, and
subsection (a), the commissioner or the commissioner of commerce and

insurance, as appropriate, may promulgate rules and regulations implement-
ing this chapter. The rules and regulations shall be promulgated pursuant to
the Uniform Administrative Procedures Act, compiled in title 4, chapter 5. The

commissioner’s rules and regulations shall include, but not be limited to, the

rules and regulations:

(1) Establishing minimum qualifications and training for workers’ com-
pensation specialists;

(2) Establishing procedures for benefit review conferences including the
time within which all conferences must be held and the times within which
copies of reports and agreements must be filed with the commissioner. The
rules shall prescribe a mechanism by which written notice of all conferences,
copies of agreements, and copies of reports shall be provided to the insurer,
the employee, the employer, and any party to a claim. The rules shall provide
guidelines relating to claims that do not require a benefit review conference;

(8) To provide a civil penalty for parties to a claim who fail to attend a
properly scheduled and noticed conference;

(4) To provide a procedure to withhold payment from a health care
provider for over-utilization of medical care or services or for ordering
inappropriate medical care or services;

(5) To provide an appeal procedure for a health care provider who has had
payment withheld for over-utilization of medical care or services;

(6) To provide a system of case management to coordinate the medical
care services provided to employees claiming benefits under this chapter.
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The rules and regulations shall establish a threshold of medical expenses
and services or other appropriate point over which all cases will be subject to
case management;

(7) To ensure health care providers’ compliance with § 50-6-204(a)(4), and
rules and regulations to provide an appeal procedure for a health care
provider who has had payment withheld for charging amounts found to be
excessive; provided, that no rule promulgated pursuant to this subdivision
(c)(7) shall be filed with the secretary of state after approval by the attorney
general and reporter, pursuant to §§ 4-5-207 and 4-5-211, unless also
approved by the medical care and cost containment committee established
by § 50-6-125; and

(8) To establish a civil penalty, to be assessed at the discretion of the
commissioner, against a provider who has, after proper notification and
appropriate time to respond, refused to make repayment to a payor for a
payment that exceeds the medical fee schedule after exhausting all appeals.
Under no circumstances shall a provider be assessed a civil penalty solely for
receiving payment from a payor that exceeds the medical fee schedule.

50-6-233. Enforcement powers of administrator — Referral of voca-
tional rehabilitation cases — Promulgation of rules and
regulations to implement chapter. [Effective on July 1,
2014. See the version effective until July 1, 2014.]

(a)(1) There is conferred upon the administrator the power to enforce this
chapter that relate to the assurance of payments of the awards under this
chapter.

(2) In no event shall the division of workers’ compensation charge a fee or
impose a cost for any necessary or required forms needed to process a workers’
compensation claim.

(b) The administrator shall cause the division of workers’ compensation to
refer all feasible cases for vocational rehabilitation to the department of
education.

(¢) In addition to the rulemaking authority granted in § 50-6-118, and
subsection (a), the administrator or the commissioner of commerce and insur-
ance, as appropriate, may promulgate rules and regulations implementing this
chapter. The rules and regulations shall be promulgated pursuant to the
Uniform Administrative Procedures Act, compiled in title 4, chapter 5.

50-6-234. Discontinuance or change in temporary disability benefits
by employer — Resumption or increase of benefits. [Effec-
tive until July 1, 2014. See the version effective on July 1,
2014.]

(a) In any case where the employer has commenced paying temporary
disability benefits to the employee and has then stopped or changed the
benefits for any cause other than failure of an employee to submit to employer
requests for reasonable medical examinations by the treating physician or
final settlement, the employee may petition a court of proper jurisdiction to
order that the employer show good cause why the temporary benefits should
not be resumed or increased.

(b) Upon a hearing, the court is authorized to award the resumption or
increase of the benefits to the employee from the employer.

(¢) The hearing shall be held within twenty (20) days after the petition is
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filed.

(d) After temporary disability payments have commenced, when the injured
employee reaches maximum medical improvement, a permanent impairment
rating is given and the compensability of the injury has not been contested by
the employer, then payments shall continue until the earlier of the following
events: the injured employee accepts or rejects a job offered by the employer at
a wage equal to or greater than the employee’s pre-injury wage, if the employee
is able to perform the duties of the position within any restrictions placed on
the employee by the physician selected pursuant to § 50-6-204; or a benefit
review conference is held and the report is filed pursuant to § 50-6-240. In no
case may temporary payments pursuant to this subsection (d) exceed the lesser
of sixty (60) days or the value of the employee’s permanent partial disability
award calculated solely upon the medical impairment; provided, that these
limits may be exceeded if agreed to by all parties. The amount of the payment
shall be credited against any permanent award. For purposes of this subsec-
tion (d), the determination of attainment of maximum medical improvement
and the employee’s medical impairment shall be made by the physician
selected in accordance with § 50-6-204. Nothing in this subsection (d) shall
require an employer to return any employee to work.

50-6-234. Discontinuance or change in temporary disability benefits
by employer — Resumption or increase of benefits. [Effec-
tive on July 1, 2014. See the version effective until July 1,
2014.]

(a) In any case when the employer has commenced paying temporary
disability benefits to the employee and has then stopped or changed the benefits
for any cause other than failure of an employee to submit to employer requests
for reasonable medical examinations by the treating physician or final settle-
ment, the employee may request the assistance of a workers’ compensation
mediator who shall mediate the dispute, in accordance with § 50-6-236. If the
dispute is not resolved by agreement, the parties may submit the dispute to a
workers’ compensation judge for resolution after the workers’ compensation
mediator has issued a dispute certification notice in accordance with
$ 50-6-236.

(b) After temporary disability payments have commenced, when the injured
employee reaches maximum medical improvement and the compensability of
the injury has not been contested by the employer, then payments shall continue
until the injured employee accepts or rejects a job offered by any employer at a
wage equal to or greater than the employee’s pre-injury wage, if the employee is
able to perform the duties of the position within any restrictions placed on the
employee by the physician selected pursuant to § 50-6-204. In no case may
temporary payments pursuant to this subsection (b) exceed the lesser of sixty
(60) days or the value of the employee’s permanent partial disability award
calculated solely upon the medical impairment; provided, that these limits may
be exceeded if agreed to by all parties. The amount of the payment shall be
credited against any permanent award. For purposes of this subsection (b), the
determination of attainment of maximum medical improvement and the
employee’s medical impairment shall be made by the physician selected in
accordance with § 50-6-204. Nothing in this subsection (b) shall require an
employer to return any employee to work.
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50-6-235. Depositions by physicians — Written medical report — Ad-
missibility — Schedule for charges. [Effective until July 1,
2014. See the version effective on July 1, 2014.]

(a)(1) If a physician refuses to make a reasonable effort to give a deposition
in a workers’ compensation case within ninety (90) days of receipt of notice,
the employee may petition the court for an order requiring the physician to
give the deposition.

(2) If the physician does not respond to the petition in a timely fashion,
the physician may lose the exemption from subpoena to trial established by

§ 24-9-101.

(b) For the purpose of subsection (a), the requirement that the physician
make a reasonable effort to give a deposition may be presumed to be satisfied
if the physician offers to be available to give the physician’s deposition within
ninety (90) days’ of notice at two (2) or more reasonable places and at times
within normal business hours, but because of scheduling difficulties on the
part of any of the other persons who wish to be present at the deposition, the
deposition cannot take place at either of the times and places offered by the
physician.

(¢)(1) Any party may introduce direct testimony from a physician through a

written medical report on a form established by the commissioner. The

commissioner shall establish by rule the form for the report. All parties shall
have the right to take the physician’s deposition on cross examination
concerning its contents. Any written medical report sought to be introduced
as evidence shall be signed by the physician making the report bearing an
original signature. A reproduced medical report that is not originally signed
is not admissible as evidence unless accompanied by an originally signed
affidavit from the physician or the submitting attorney verifying the con-
tents of the report. Any written medical report sought to be introduced into

evidence shall include within the body of the report or as an attachment a

statement of qualifications of the person making the report. The commis-

sioner shall, by regulation, fix the fee to be charged by the physician for the
preparation and filing of the report and fix penalties for a failure to file the
report after a timely request for it by any interested party.

(2) The written medical report of a treating or examining physician shall

be admissible at any stage of a workers’ compensation claim in lieu of a

deposition upon oral examination, if notice of intent to use the sworn

statement is provided to the opposing party or counsel not less than twenty

(20) days before the date of intended use. If no objection is filed within ten

(10) days of the receipt of the notice, the sworn statement shall be admissible

as described in this subsection (c). In the event that a party does object, then

the objecting party shall depose the physician within a reasonable period of
time or the objection shall be deemed to be waived.

(d) The medical care and cost containment committee established in § 50-
6-125 shall establish a schedule by rule for reasonable charges by physicians
for preparing and giving depositions in workers’ compensation cases. The
schedule may be subject to annual revision. Physicians shall not be permitted
to charge more than the amount permitted under the schedule. The rule shall
be subject to the approval of the commissioner, including annual revisions.
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50-6-235. Depositions by physicians — Written medical report — Ad-

missibility — Schedule for charges. [Effective on July 1,
2014. See the version effective until July 1, 2014.]

(a)(1) If a physician refuses to make a reasonable effort to give a deposition in
a workers’ compensation case within ninety (90) days of receipt of notice, the
employee may petition the court for an order requiring the physician to give
the deposition.

(2) If the physician does not respond to the petition in a timely fashion, the
physician may lose the exemption from subpoena to trial established by
$ 24-9-101.

(b) For the purpose of subsection (a), the requirement that the physician make

a reasonable effort to give a deposition may be presumed to be satisfied if the
physician offers to be available to give the physician’s deposition within ninety
(90) days’ of notice at two (2) or more reasonable places and at times within
normal business hours, but because of scheduling difficulties on the part of any
of the other persons who wish to be present at the deposition, the deposition
cannot take place at either of the times and places offered by the physician.

(c)(1) Any party may introduce direct testimony from a physician through a
written medical report on a form established by the administrator. The
administrator shall establish by rule the form for the report. All parties shall
have the right to take the physician’s deposition on cross examination
concerning its contents. Any written medical report sought to be introduced as
evidence shall be signed by the physician making the report bearing an
original signature. A reproduced medical report that is not originally signed
is not admissible as evidence unless accompanied by an originally signed
affidavit from the physician or the submitting attorney verifying the contents
of the report. Any written medical report sought to be introduced into evidence
shall include within the body of the report or as an attachment a statement of
qualifications of the person making the report. The administrator shall, by
regulation, fix the fee to be charged by the physician for the preparation and
filing of the report and fix penalties for a failure to file the report after a timely
request for it by any interested party.

(2) The written medical report of a treating or examining physician shall
be admissible at any stage of a workers’ compensation claim in lieu of a
deposition upon oral examination, if notice of intent to use the sworn
statement is provided to the opposing party or counsel not less than twenty
(20) days before the date of intended use. If no objection is filed within ten (10)
days of the receipt of the notice, the sworn statement shall be admissible as
described in this subsection (c). In the event that a party does object, then the
objecting party shall depose the physician within a reasonable period of time
or the objection shall be deemed to be waived.

(d) The medical payment committee establishedin § 50-6-125 shall establish

a schedule by rule for reasonable charges by physicians for preparing and
giving depositions in workers’ compensation cases. The schedule may be subject
to annual revision. Physicians shall not be permitted to charge more than the
amount permitted under the schedule. The rule shall be subject to the approval
of the administrator, including annual revisions.
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50-6-236. Workers’ compensation specialists. [Effective until July 1,
2014. See the version effective on July 1, 2014.]

(a) The commissioner shall establish a workers’ compensation specialist
program to assist injured or disabled employees, persons claiming death
benefits, employers and other persons in protecting their rights and obtaining
information available under workers’ compensation laws.

(b) A workers’ compensation specialist shall meet with or otherwise provide
information to or receive information from injured or disabled employees,
employers, insurance carriers and health care providers on behalf of injured or
disabled employees. The specialist shall conduct informal dispute resolution by
holding benefit review conferences throughout the state. The conference shall
be held in the county where the employee lives, unless otherwise agreed to
between the parties, or otherwise directed by the commissioner.

(¢) Any person employed as a specialist by the commissioner is ineligible to
further handle cases that require the person’s involvement during this
employment as a specialist.

(d) A workers’ compensation specialist shall examine any proposed settle-
ment reached during the benefit review conference to determine whether the
employee is receiving, substantially, the benefits provided by this chapter.

(e) Each employer shall notify the employer’s employees of the workers’
compensation specialist service in a manner prescribed by the commissioner.
At a minimum, the notice shall include the posting of a notice in one (1) or more
conspicuous places. The notice shall include a toll-free number for employees
to reach a workers’ compensation specialist. The commissioner shall also
describe clearly the availability of the workers’ compensation specialist on the
first report of accident form required by this chapter.

(f) Workers’ compensation specialists shall conduct benefit review confer-
ences. The commissioner shall institute and maintain an education and
training program for workers’ compensation specialists, who must be employ-
ees of the division. The specialists shall be trained in the principles and
procedures of dispute mediation. The commissioner is authorized to consult or
enter into contracts with the federal mediation and conciliation service or
other appropriate organizations to accomplish this purpose.

(g) In conducting benefit review conferences, the workers’ compensation
specialist shall:

(1) Mediate disputes between the parties and assist in the adjustment of
claims consistent with this chapter and the policies of the commissioner,
before and after the benefit review conference;

(2) Thoroughly inform all parties of their rights and responsibilities under
this chapter, including the right of any party to be represented by an
attorney of the party’s choice;

(3) Ensure that all documents and information relating to the employees’
wages, medical condition, and any other information pertinent to the
resolution of disputed issues are contained in the claim file at the conference,
especially in cases in which the employee is not represented by an attorney;
and

(4) Determine whether, under any proposed settlement, the employee is
receiving, substantially, the benefits provided by this chapter.

(h) A benefit review conference shall be requested at any time within the
limitation period or periods provided in §§ 50-6-203 or 50-6-306. A workers’
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compensation specialist shall have the authority to continue or reschedule a
benefit review conference. A workers’ compensation specialist shall also have
the authority to cancel or waive a benefit review conference, solely within the
discretion of that workers’ compensation specialist.

(i) For the purpose of conducting discovery, workers’ compensation special-
ists shall have the authority, either on their own or at the request of either
party, to refer matters to a specially designated attorney within the depart-
ment who may issue subpoenas, effect discovery, and issue protective orders in
the same manner as an administrative judge or hearing officer pursuant to
§ 4-5-311.

(j) The workers’ compensation specialist may not take testimony but may
direct questions to an employee, an employer, or a representative of an
insurance carrier to supplement or clarify information in a claim file.

(k) The workers’ compensation specialist shall maintain a file concerning
these proceedings.

() The workers’ compensation specialist shall not engage in litigation or
determination of workers’ compensation claims outside of the workers’ com-
pensation specialist’s duties as a workers’ compensation specialist.

(m) The commissioner shall establish a program of continuing education
and training for workers’ compensation specialists in order to assure that
specialists maintain current and appropriate skills and knowledge in perform-
ing their duties. The program of continuing education shall include, at a
minimum, seven (7) hours of continuing education each fiscal year. The
minimum seven (7) hours of education shall be specifically in the area of
Workers’ Compensation Law, compiled in this chapter, and shall be in addition
to any mediation training provided to the specialists. Three (3) of the seven (7)
hours of education shall be approved by the Tennessee commission on
continuing legal education and specialization. In addition to the annual
seven-hour continuing education requirement, each specialist hired by the
department shall be provided, within one (1) month of the date of hire, formal
training and education, which shall include training on the department’s
workers’ compensation system, the Tennessee workers’ compensation statutes
and caselaw, and the rules and regulations of the division of workers’
compensation. Documentation reflecting the type of education and training
provided pursuant to this subsection (m) shall be maintained by the adminis-
trator of the division of workers’ compensation. Documentation of each
educational program shall include the date of the program, the name of each
specialist attending, a description of the educational program including topics
covered, the name of the sponsor or provider of the educational program and
the number of hours for each educational program.

50-6-236. Workers’ compensation mediators program. [Effective on
July 1, 2014. See the version effective until July 1, 2014.]

(a) The administrator shall establish a workers’ compensation mediators
program to assist injured or disabled employees, persons claiming death
benefits, employers and other persons in protecting their rights, resolving
disputes, and obtaining information pertinent to workers’ compensation laws
and practices.

(b) In accordance with rules adopted by the administrator, the mediator shall
conduct alternative dispute resolution and the mediator shall:
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(1) Mediate all disputes between the parties related to the resolution of a
claim for workers’ compensation benefits and assist in the adjustment of
claims consistent with this chapter and the policies of the administrator;

(2) Thoroughly inform all parties of their rights and responsibilities under
this chapter, including the right of any party to be represented by an attorney
of the party’s choice;

(3) Accept all documents and information presented to the division relat-
ing to the employee’s wages, medical condition, and any other information
pertinent to the resolution of disputed issues and include them in the claim
file; and

(4) If the parties reach a full and final settlement, the mediator shall

reduce the settlement to writing and each party, or their representative, shall
sign. Any settlement reached during alternative dispute resolution proceed-
ings shall not become effective, until it has been approved by a workers’
compensation judge in accordance with the procedure provided in this
chapter.
(c)(1) When mediation is held, a person representing the employee and the
employer, or the employer’s insurer, with the authority to settle, shall attend.
It shall not be required that the state or its representative who attends
mediation have final settlement authority. Parties entering into mediation
shall be prepared to mediate all disputed issues at the beginning of mediation
and shall mediate all issues in good faith.

(2) When a mediator determines that a party is not prepared to mediate as
required or believes a party is not mediating in good faith, the mediator shall
include comments to that effect in the dispute certification notice.

(3) The administrator is authorized to promulgate rules to effectuate the
purposes of this subsection in accordance with the Uniform Administrative
Procedures Act, compiled in title 4, chapter 5. The violation of those rules or
the provisions of this subsection may subject the party or their representative
to a civil penalty of not less than fifty dollars ($50.00) or more than five
thousand dollars ($5,000).

(d) If the parties are unable to reach settlement of any disputed issues, the

mediator shall issue a written dispute certification notice setting forth all
unresolved issues for hearing before a workers’ compensation judge.

(1) The dispute certification shall be issued on a form prescribed by the
administrator and signed by the assigned workers’ compensation mediator
who shall distribute a copy of the signed dispute certification notice to all
parties in accordance with rules adopted by the administrator.

(2) No party is entitled to a hearing before a workers’ compensation judge
to determine temporary or permanent benefits or to resolve a dispute over the
terms of an agreed settlement of a workers’ compensation claim, unless a
workers’ compensation mediator has issued a dispute certification notice
setting forth the issues for adjudication by a workers’ compensation judge.

(A) Within five (5) business days after a copy of the dispute certification
notice signed by the mediator has been distributed to the parties, any party
may, on no more than one (1) occasion for each notice, present a written
request that the contents of the dispute certification notice be amended to
the mediator who presided over the alternative dispute resolution
proceeding.

(B) If a written request to amend the dispute certification notice is
presented to the mediator before the expiration of the five (5) business day
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period provided in subdivision (d)(2)(A), the mediator shall, within three
(3) business days after the initial five (5) business day period ends, issue an
amended dispute certification notice. If no amended dispute certification
notice is signed by the mediator and distributed to the parties, the initial
dispute certification notice distributed to the parties pursuant to subdivi-
ston (d)(2) shall remain in effect.

(e) A workers’ compensation mediator shall not be an advocate for either
party and shall mediate all issues without favor or presumption for or against
either party. A mediator shall have no authority to order the provision of
workers’ compensation benefits.

(f) Any person employed as a workers’ compensation mediator shall not
engage in mediation, litigation, or determination of workers’ compensation
claims outside of the workers’ compensation mediator’s duties as a workers’
compensation mediator.

(g) If, following a request by the mediator, a party fails to produce documents,
to cooperate in scheduling mediation, or to provide a representative authorized
to settle a matter in attendance at mediation, then the mediator may issue a
dispute certification notice and include a statement detailing the party’s failure
to cooperate, produce documents or to ensure attendance of a representative
authorized to settle the claim. On the motion of either party or on the workers’
compensation judge’s motion, a workers’ compensation judge is authorized, but
not required, to hold a hearing on the failure to produce documents requested by
the mediator, to cooperate in scheduling and to provide a representative who
possessed settlement authority. If the workers’ compensation judge determines
that the failure lacked good cause or resulted from bad faith, then the workers’
compensation judge may assess the offending party who failed to take the
requested action with attorney’s fees and costs related only to the mediation and
the hearing. The administrator is authorized to promulgate rules to effectuate
the purposes of this subsection (g) in accordance with the Uniform Adminis-
trative Procedures Act, compiled in title 4, chapter 5.

50-6-237. Purpose of benefit review conference — Paid representation
required to be by licensed attorney. [Effective until July 1,
2014. See the version effective on July 1, 2014.]

(a) A benefit review conference is a nonadversarial, informal dispute reso-
lution proceeding designed to:

(1) Explain, orally and in writing, the rights of the respective parties to a
workers’ compensation claim and the procedures necessary to protect those
rights;

(2) Discuss the facts of the claim, review available information in order to
evaluate the claim, and delineate the disputed issues;

(3) Mediate and resolve disputed issues by mutual agreement of the
parties in accordance with this chapter and the policies of the commissioner;

(4) Provide an opportunity for, but not to compel, a binding settlement of
some or all of the issues present at the time;

(5) Facilitate the resolution of issues without the expense of litigation or
attorneys’ fees for either party; and

(6) Determine, under any proposed settlement, whether any employee is
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receiving, substantially, the benefits provided by this chapter.

(b) Any person charging a fee specifically for the representation of an
employee in any early dispute resolution proceeding or benefit review confer-
ence under this chapter shall be an attorney licensed to practice law in the
state.

(c) When a benefit review conference is held, both the employee and the
employer, or the employer’s insurer, shall provide that a person with the
authority to settle the dispute attends the conference. Parties entering into the
benefit review conference process are required to mediate in good faith. Each
party must be prepared to consider offers made by the other party. When a
specialist determines that a party is not prepared to mediate as required or
believes a party is not mediating in good faith, the specialist shall include
comments to that effect in the report of the proceeding. Failure to comply with
this section may subject the party or their representative to a civil penalty of
not less than fifty dollars ($50.00) nor more than five thousand dollars ($5000).

50-6-237. Court of workers’ compensation claims. [Effective on July 1,
2014. See the version effective until July 1, 2014.]

There is created the court of workers’ compensation claims in the division of
workers’ compensation, which shall have original and exclusive jurisdiction
over all contested claims for workers’ compensation benefits when the date of the
alleged injury is on or after July 1, 2014. The administrator shall have sole
administrative authority over the court including authority to appoint, and to
remove, workers’ compensation judges. The administrator shall promulgate
rules and regulations consistent with this chapter in order to fulfill the purposes
of this chapter in an orderly and efficient manner.

50-6-238. Assistance of workers’ compensation specialist in determin-
ing award of benefits — Authority of specialist — Refunds
— Specialist’s determination as evidence — Penalty for
noncompliance with specialist’s order. [Effective until
July 1, 2014. See the version effective on July 1, 2014.]

(a)(1)(A) Any party or their attorney may request the assistance of a
workers’ compensation specialist in the determination of whether tempo-
rary disability or medical benefits are appropriate by filing with the
division a form prescribed for that purpose by the commissioner.

(B)3) For injuries occurring on or after July 1, 2008, if the request for

the assistance of a workers’ compensation specialist is filed pursuant to

(a)(1)(A) within the time prescribed by § 50-6-203 or § 50-6-306, the

time within which to file a request for a benefit review conference shall

not expire before sixty (60) days after the issuance of a benefit review
report by the workers’ compensation specialist making the determina-
tion on the request for assistance.

(i1) Nothwithstanding subdivision (a)(1)(B)(i), in no event shall the
parties have less time to file a request for a benefit review conference
than is prescribed by § 50-6-203 or § 50-6-306.

(C) With respect to the determination of whether to order the payment
of temporary disability or medical benefits, a workers’ compensation
specialist shall not be an advocate for either party, but shall decide the
issues solely on the basis of the information available to the specialist
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without favor or presumption for or against either party.

(2) If, in light of available information, a workers’ compensation specialist
determines that it is appropriate to order the payment of temporary
disability benefits to an employee, then a workers’ compensation specialist
may order the initiation, continuation or reinstitution of the benefits by an
employer or the employers’ workers’ compensation insurer.

(3) If, in light of available information, a workers’ compensation specialist
determines that it is appropriate to order the employer or insurer to provide
medical benefits, the specialist’s authority shall include, but not be limited
to, the authority to order specific medical treatment recommended by the
treating physician, and the authority to require the employer to provide the
appropriate panel of physicians to the employee, including a panel of
appropriate specialists. The workers’ compensation specialist shall also have
the authority to enforce the provision of the panel of physicians as required
under § 50-6-204(a)(4).

(4) Any benefits ordered by a workers’ compensation specialist as pro-
vided in this subsection (a) shall be ordered on a form prescribed by the
commissioner.

(5) If, under all of the relevant circumstances, the specialist deems it to be
appropriate, the specialist shall order the retroactive payment of benefits.

(6)(A) If a party submits information, including, but not limited to,

written or electronic documents, medical records, video or audio tapes or

X-rays, to a workers’ compensation specialist who is considering whether

to order temporary disability or medical benefits, or both, the party shall

also provide a copy of the information submitted to the opposing party, or
the opposing party’s attorney, at the time the information is provided to
the specialist or upon request by the opposing party or attorney, or both.

(B) Upon request, a workers’ compensation specialist shall provide
either the employee, the employer, the employer’s insurer or attorneys
representing any party, or all of these parties, an opportunity to review the
information the specialist has in the department’s file upon which the
specialist may base a decision as to whether to order temporary disability
or medical benefits, or both. The reviewing party shall have the right to
request a copy of any document or record contained in the department’s
file.

(C) The department shall be entitled to charge a fee for copying and
mailing the documents requested. The fee shall not exceed ten dollars
($10.00) for the first twenty-five (25) pages and a charge of twenty-five
cents (25¢) for each page after twenty-five (25) pages. No additional fee
shall be charged for postage. If the documents requested include video-
tapes, audiotapes or X-rays, the party who provided the video or audio
tapes or X-rays to the specialist shall be required to provide a copy to the
requesting party and the specialist shall have the authority to order the
party to provide the tape or X-ray to the requesting party.

(b) If a specialist has ordered the payment of benefits pursuant to this
section and a court subsequently finds that the employee was not entitled to

the ordered benefits, then the entity or person who paid the benefits shall be

entitled to a refund of all amounts paid pursuant to a specialist’s order or
orders. The refund shall be paid from the second injury fund established by
§ 50-6-208. The entity or person who paid the benefits pursuant to a special-

ist’s order or orders is not entitled to receive the refund until the claim has
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been fully concluded by trial court or, if appealed, by the Tennessee supreme
court. To receive the refund, the employer or employer’s insurer shall send a
certified copy of the final order of the trial or appellate court to the division of
workers’ compensation, by certified mail, return receipt requested. If the
refund is not made within thirty (30) days of the date the certified mail was
accepted by the division, then the employer or employer’s insurer shall be
entitled to interest at the rate of ten percent (10%) per annum from the date
the refund became overdue.

(¢c) Evidence of the denial of initiation, continuation or reinstitution of
compensation ordered pursuant to this section by a workers’ compensation
specialist is inadmissible in a subsequent proceeding. In a case where an
employer or insurer has paid benefits pursuant to an order of a workers’
compensation specialist, and the employer or insurer wishes to contest the
compensability of the injury, then the court shall hear the issue de novo, and
no presumption of correctness is given to any prior determination.

(d)(1)(A) If a specialist issues an order that denies the compensability of the
employee’s claim or denies workers’ compensation benefits to the em-
ployee, the employee may request the administrator of the division of
workers’ compensation to administratively review the specialist’s order by
submitting a written request to the administrator in a format specified by
the administrator. The written request shall be submitted to the admin-
istrator no later than seven (7) calendar days from the date on which the
employee received the specialist’s order denying compensability or ben-
efits. If no written request to administratively review the order of a
specialist is submitted to the administrator of the division of workers’
compensation, the order of the specialist becomes final.

(B)i) If a specialist issues an order for the payment of workers’
compensation benefits pursuant to this section, the party against whom
the order was issued may request the administrator of the division of
workers’ compensation to administratively review the specialist’s order
by submitting a written request to the administrator in a format
specified by the administrator. The written request shall be submitted to
the administrator no later than seven (7) calendar days from the date on
which the party received the specialist’s order that is the subject of the
request.

(i1) If no written request to administratively review the order of a
specialist is submitted to the administrator of the division of workers’
compensation, as provided in this subsection (d), the party against
whom a specialist has issued an order to provide or pay workers’
compensation benefits shall comply with the order within fifteen (15)
calendar days of the receipt of the order.

(iii) If a written request for administrative review of a specialist’s
order is submitted to the administrator of the division of workers’
compensation, the party against whom a specialist has issued an order
to provide or pay workers’ compensation benefits is not required to
comply with the specialist’s order as outlined in subdivision (d)(1)(B)(ii).

(2)(A) After receipt of a written request for administrative review of a
specialist’s order, an informal conference with the affected parties shall be
conducted by the administrator or the administrator’s designee. The
informal conference with the administrator or the administrator’s desig-
nee shall occur within ten (10) calendar days of the date the administrator
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received the written request for administrative review. The administra-

tor’s designee shall be a Tennessee licensed attorney, shall have a

minimum of five (5) years of experience with the Workers’ Compensation

Law, compiled in this chapter, and shall not be the specialist who issued

the order that is the subject of administrative review.

(B) Within seven (7) calendar days following the conclusion of the
informal conference, a written order shall be issued and signed by the
administrator or administrator’s designee. If the order issued and signed
by the administrator or administrator’s designee orders the payment of
workers’ compensation benefits to or on behalf of the employee, the party
against whom the order is issued shall comply with the order within ten
(10) calendar days of the receipt of the order of the administrator or
administrator’s designee.

(3) [See the Compiler’s Notes.] If an insurer, self-insured employer or
self-insured pool fails to comply with an order issued by a specialist within
fifteen (15) calendar days of receipt of the order, or fails to comply with an
order issued by the administrator or administrator’s designee within ten (10)
calendar days of the receipt of the order, whichever is applicable, the
commissioner shall assess a penalty in the amount of ten thousand dollars
($10,000). Notification of the assessed penalty shall be sent to the insurer,
self-insured employer or self-insured pool by facsimile, electronic mail or
certified mail. The insurer, self-insured employer or self-insured pool shall
have five (5) calendar days from the receipt of the notification of penalty to
respond and prove that it has complied with the specialist’s order. If
satisfactory proof of compliance is not received by the twenty-first calendar
day after receipt of the notification of penalty, additional penalties in the
amount of one thousand dollars ($1,000) per day shall begin to accrue on the
twenty-first day. The insurer, self-insured employer or self-insured pool shall
have the right to appeal the penalty assessed by the commissioner for failure
to comply with an order issued by a specialist or by the administrator or
administrator’s designee pursuant to the Uniform Administrative Proce-
dures Act, compiled in title 4, chapter 5.

(4) In addition to any other penalty provided by law, if an insurer,
self-insured employer or self-insured pool fails to comply with an order
issued by a specialist or fails to comply with an order issued by the
administrator or the administrator’s designee within thirty (30) days of
receipt of the order, the commissioner shall notify the commissioner of
commerce and insurance of the failure to comply. The commissioner of
commerce and insurance may consider the continued failure to comply with
the order of the specialist or administrator or the administrator’s designee as
a violation of title 56, chapter 8, which subjects the insurer to the penalty
provisions of § 56-8-109, and may consider any failure by a self-insured
employer or self-insured pool to comply with the order of the specialist
sufficient grounds to revoke the employer’s status as a self-insured employer
or self-insured pool pursuant to § 50-6-405.
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50-6-238. Appointment of workers’ compensation judges — Duties of

judges — Appointment of chief judge of the court of
workers’ compensation claims — Duties of chief judge —
Appointment of clerk of the court of workers’ compensa-
tion claims — Duties of clerk. [Effective on July 1, 2014.
See the version effective until July 1, 2014.]

(a)(1) On or after July 1, 2013, the administrator shall appoint qualified
individuals to serve as workers’ compensation judges. Workers’ compensation
Jjudges shall be Tennessee licensed attorneys in good standing with at least
five (5) years experience in workers’ compensation matters and shall be at
least thirty (30) years of age. Workers’ compensation judges shall be executive
service employees of the state as defined in § 8-30-103(7).

(2)(A) In making the initial appointments, the administrator shall have

authority to shorten and stagger the terms of workers’ compensation judges

to ensure that the terms of no more than seven (7) workers’ compensation

Jjudges shall terminate at the same time.

(B) Except for the initial appointment of candidates to fill the position of
workers’ compensation judge, upon appointment, each workers’ compensa-
tion judge shall serve a term of six (6) years. Terms shall begin on July 1
and expire six (6) years later, on June 30. No workers’ compensation judge
shall serve more than three (3) full terms, and service of more than half of
a six (6) year term shall constitute service of one (1) full term. If a sitting
workers’ compensation judge is removed or resigns, a vacancy shall exist in
the office, which shall be filled for the unexpired term by a person meeting
the requirements of subdivision (a)(1).

(C) Any workers’ compensation judge may be reappointed by the admin-
istrator upon expiration of the term.

(D) If a workers’ compensation judge leaves the position prior to the
expiration of the term, the administrator shall appoint an individual
meeting the qualifications of this section to serve the unexpired portion of
the term. The individual may be reappointed by the administrator upon
expiration of the term. Any workers’ compensation judge appointed to serve
less than a full term to fill a vacancy created by the removal or resignation
of a sitting workers’ compensation judge shall be eligible to serve an
additional three (3) full terms.

(3) It shall be the duty of a workers’ compensation judge to hear and
determine claims for compensation, to approve settlements of claims for
compensation, to conduct hearings, and to make orders, decisions, and
determinations. Workers’ compensation judges shall conduct hearings in
accordance with the Tennessee Rules of Civil Procedure, the Tennessee Rules
of Evidence and the rules adopted by the division and shall have authority to
issue subpoenas and to compel obedience to their judgments, orders, and
process through the assessment of a penalty as provided in § 50-6-118.
(b)(1) On or after July 1, 2013, the administrator shall appoint a qualified
individual to serve as chief judge of the court of workers’ compensation
claims. The individual shall be a Tennessee licensed attorney in good
standing with at least seven (7) years experience in workers’ compensation
matters. The chief judge shall be an executive service employee of the state as
defined in § 8-30-103(7).

(2) In addition to performing the duties required of a workers’ compensa-
tion judge by subdivision (a)(3), it shall be the duty of the chief judge, under
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the rules adopted by the division, to administer the day to day operations of

the court of workers’ compensation claims and supervise the activities of

workers’ compensation judges.

(3) Upon appointment, the chief judge shall serve a term of six (6) years
and may be reappointed by the administrator upon expiration of the term. No
chief judge of the court of workers’ compensation claims shall serve more than
two (2) full terms, and service of more than half of a six (6) year term shall
constitute service of one (1) full term. Any chief judge of the court of workers’
compensation claims appointed to serve less than a full term to fill a vacancy
created by the removal or resignation of the previous chief judge shall be
eligible to serve an additional two (2) full terms.

(¢) Unless otherwise provided by law or clearly inapplicable in context, the
Tennessee Code of Judicial Conduct, Rule 10, Canons 1-4, of the Rules of the
Tennessee Supreme Court, and any subsequent amendments thereto, shall
apply to all workers’ compensation judges. However, any complaints regarding
the conduct of a workers’ compensation judge under the code shall be made to
the chief workers’ compensation judge. Any complaints about the chief judge
shall be made to the administrator.

(d) The administrator shall have authority to remove a workers’ compensa-
tion judge or the chief judge during an unexpired term for the commission of
any of the judicial offenses provided in § 17-5-302.

(e) Any person appointed to serve as a workers’ compensation judge or as the
chief judge shall be required to take an oath or affirmation to support the
constitutions of the United States and of this state, and to administer justice
without respect of persons, and impartially to discharge all the duties incum-
bent upon a judge to the best of the judge’s skill and ability. The oath may be
taken before another workers’ compensation judge, any inferior court judge, a
retired judge, a retired chancellor or an active or retired judge of the court of
general sessions.

(f) No workers’ compensation judge or chief judge shall practice law, or
perform any of the functions of attorney or counsel, in any of the courts of this
state, except in cases in which the judge may have been employed as counsel
previous to the appointment as a workers’ compensation judge or chief judge. A
newly appointed workers’ compensation judge or chief judge can practice law
only in an effort to wind up the judge’s practice and must end the practice of law
as soon as reasonably possible and in no event longer than one hundred eighty
(180) days after assuming the position of workers’ compensation judge or chief
Judge.

(g) When considering the appointment of an individual to serve as a workers’
compensation judge or as the chief judge, the administrator shall consider
comment from the members of the business, labor and legal communities
concerning the suitability of the individual for appointment as a workers’
compensation judge or the chief judge.

(h) On or after July 1, 2013, the administrator shall appoint a qualified
individual to serve as the clerk of the court of workers’ compensation claims
whose duty it shall be to perform all the clerical functions of the court. The clerk
of the court of workers’ compensation claims shall be an executive service
employee of the state as defined in § 8-30-103(7).
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50-6-239. Motion for benefit review conference — Motion for expe-
dited adjudication — Specialists. [Effective until July 1,
2014. See the version effective on July 1, 2014.]

(a) In all cases in which the parties have any issues in dispute, whether the
issues are related to medical benefits, temporary disability benefits, or issues
related to the final resolution of a matter, the parties shall request the
department to hold a benefit r